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i.---HlSTORY, SOURCES AND DIVISIONS OF LAW. 

Mackenzie. —Historical Sketch, 

Muirhead. —Sections 1—8 ; 16—24; 42—50; 55— 

65; 74—84; 88— 90. 

Moyle.— Introduction ; and Notes to Titles 1 and 2 
♦ of Book I. 

Maine. — Chapters I. — HI. 

SoHM.— Part I. 


1. Into what periods may the history of Homan Law he 
most conccniently divided '/ Indicate briefly the characteristic 
features of each. 

The history of Roman Law may be divided into five 
periods : 

I. The period anterior to the XII. Tables (b.c. 449). — 
Law customary and to a great extent implicated with 
religious observances. 

II. From tlie XII. Tables to the subjiigation of Italy 
(middle of ihe third century b.c.). — Law personal and not 
territorial, applicable only to citizens or to others to whom 
it was partially extended as a privilege. All legal ^iro- 
ceedings being based on the XII. Tables or the interpret 
tatio thereof by the Pontifical College, the law of this 
period is inelastic, having little power of expansion through 
the necf'isity of adherence to .statutory forms. 

III. From the subjugation of Italy to the establishment 
of the Empire under Augustus (b.c. 31). — The feature of 
this period is the expansion of the law by the Praetors and 
the evolution of a ins (jentiuvi applicable to citizens and 
non-citizens alike. 
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IV. From Augustus to Diocletian (a.d. 284). — Q]fliSfdcal 
gpiod of Ronjan Lcaw. Development of the law by scientific 
reason 

V. From Diocletian to the end of the reign of Justinian. — 
Period of codification. Imperial legislation the only 
recognised mode of effecting changes in the law. 

2 . in their historical order, and briefly explain, the 

several <ajencies by which the development of the Boman Laio 
iras accomplished. * 

The development of Roman Law was effected through 
three agencies, wJiich, placed in their historical order, i.e., 
liaving regard to the j)eriods in which each was the main 
instrument in the alteration and expansion of the law, are 
as follows : 

1. Fiotions, hi the largest sense of the word, viz., “ any 
assumption which conceals, or affects to conceal, the fact 
that a rule of law has undergone alteration, its letter 
remaining unchanged, its ope..ation being modified” (Maine, 

р. 2G). The Intcrprciaiio of ihQ ponti flees, and later of the 
prudemtcs, conies undei' this description. Assuming merely 
to interjiret the law of the XII. Tables or later statutes, 

с. g., the lex Aijnilia, they gradually modified and expanded 
the law to meet the necessities of a progressive society. 

IT. Equity, /.r., “a body of rules existing by the side 
of the original civil law, founded on distinct principles and 
claiming incidentally to supersede the civil law in virtue of 
a sujierior sanctity inherent in those principles ” (Maine, 
p. 28). Equity differs from Fictions in that the interference 
with the law is open and avowed. It differs from Legislation 
in claiming authority on the ground of the inherent 
superiority of its principles and not from the prerogative 
of the legislator. The introduction of the rules of the Ins 
iieiitium through the l*ldicts of the Pra?tor and other magis- 
trates illustrate the infiuence of Equity in Roman Law. 
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III. Legislation, i.e . , enactments of a sovereign legislator. 
It differs from Equity in deriving authority froin an external 
body or person. The binding force of legislative enactment • 
is independent of their principles. It is tiie latest agency 
to come into full o))cration as a regular ineaus of effecting 
alterations in the Law. 

3. JMiy icere Legal Fictions used an a ineam of effecting 
practical imp>rovements in the law / Illn, strafe from some of 
the mpre important of such fictions in English and Hainan 
Law, 

The employment of Fictions to effect improvements in the 
law is due partly to the conservatism of political societies 
in the earlier stages of their development and lespect for 
forms and rules esta])lished by long usage, partly to the 
practical impossibility of adapting the law to the changing 
circumstances of the times by means of direct legislation. 
By the use of Fictions the modifications i*endered necessary ' 
by the altered conditions of society were effected witliout 
offending the geiuiral prejudice in favour of the ancient ^ 
rules. 

The expression Fiction ” in this connection must bo ^ 
understood in its largest sense, namely, “ any assumption 
which conceals, or affects to conceal, the fact that a rule 
of law has undergone alteration, its letter remaining un- 
changed, its operation being modified. ” Using the word in 
this sense, the most striking exainjdes of the use of fictions 
for effecting improvements of the law are afforded by the 
Besponsa Frudeninm of Roman Law and English Case 
Law. (See Maine's “ Ancient Law," Chapter II.) 

i, Xjivc an account of the circumstaiices leading to the 
enactment of the Twelve Tables, and indicate the general 
character of these laics. 

The enactment of the XII. Tables was the result of 
a crisis in the constant struggle, during the earlier period 
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of the Republic, between the plebeians and patricians. 
Aniongst many grievances under which the plebeians 
laboured, not the least were the uncertainty of the law as 
affecting plebeians and the exclusive control of the 
administration of justice exercised by the patricians. The 
customary law of the patricians was closely implicated 
with the gentile sacra, in which the plebeians had no part ; 
tijc ])lebeians had their own customs but these depended 
for their enforcement on patrician magistrates. Hence arose 
a duplication of legal rules ; and in the relations of the two 
orders, the interpretation of conflicting usages and the 
administration of justice generally were constantly in the 
interests of the ruling class, and to the disadvantage of the 
])lel)eians. This was especially marked in connection with 
that constant subject of dispute, the occupation of public 
lauds, and in the treatment of defaulting debtors. To 
remedy this state of things the tribune Terentilius Arsa, in 
R.o. 4G2, proposed the election of five commissioners to 
draw up laws defining the powers of the consuls. The 
Senate refused to assent, but the plebeians supported the 
tribune and re-elected the same tribunes foi* eight years in 
succession. The Senate endeavoured in vain to stay the 
agitation by making smaller concessions, caj,, by assenting 
to the lex liiUa (457 luc.) by which the public lands on the 
Aventine were portioned out among the poorer citizens, 
and by sanctioning a measure being submitted to the 
V, centurUtia limiting the amount of fines wliich the consuls 
should have power to impose. Eventually, in B.c. 452, a 
comproniise was arranged : ten commissioners were to 
be appointed (plebeians being eligible), with supreme power 
for one year, for the purpose of compiling a complete col- 
lection of laws. Next \ear the ten commissioners (A?cm- 
viri kijihns scrihemhs) took office. They drew up a body 
of laws which was approved by the Senate and the 
c. centurlata, and was at once published on ten tables of 
bronze. Their powers were extended for another year, 
and they drew up two more tables which were subsequently 
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sanctioned; with some modificitions, under the consuls 
Valerius and Horatius, after the decemvirs had been 
expelled from office. 

The XII. Tables are, to a great extent, an e^ub odiniP.^ *. 
^f pre-exi sting customary rules. The style is concise and 
imperative, and the rules, for the most part, are stated in 
very general terms, leaving a large discretion co those who 
had to interpret them. Proce dure and as 

in all bodies of early law, occupy a large space, while there 
is very little trace of provisions relating to contract. The 
distinctive feature of these law^s, however, is that in the 
main they constitute a body of ci vil law . “It is a sysiem 
of ius as distinguished^ from fas/^ Being applicable to all 
citizens, to both orders alike, the laws enacted are, for the 
most part, secular, and religious rules and sanctions occupy 
a secondary position. 

6 . Explain the different modes of legislation employed at 
various periods at Borne. 

I. During the Begat period : Nothing known with cer- 
tainty. Laws were probably promulgated by the King, 
after consultation with the Senate, and in some cases, 
chiefly in matters of a semi-private nature, w^ere submitted 
to the c. ouriata for its approval. Many of the so-called 
law^s were, in all probability, of a quasi-sacred nature, and 
were such rules of custom and opinion Pv> required declara- 
tion or penal enforcement. 

II. During the Bepublic : Leges enacted by the c. cen- 
turiata, or by the c. tributa [after its creation, probably 
by the Valerio-Horatian law (b.c. 449)] . Plebiscita, passed 
by the concilium plebis, and having the force of law after 
the lex. Hortensia (me. 287). 

III. During the earlier Empire {to the time of Diocletian, y 
A.D. 284) : Senatus consulta— enactments of the Senate ; 
co nstitution s (decreta, rescripta, edicta, etc.) of the 
Emperors. 
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IV. Durimj tlic later Empire {after Diocletian) : Consti- 
tutions of the Emperors. 

6. SJwto how Plehiscita came to have the force of laivs. 
During lohat period did legislation hy Plehiscita prevail, and 
to ivhat classes of subjects was it apgjlied ? 

/ At ifirst the enactments of the concilium plebis bound the 
l^uheians alone. The lex Valeria Horatia (b.c. 449), 
according to Livy, made plehiscita binding on both populus 
aud plrhs ,^but it is probal)le that confirmation by both the 
Cum. ceutiiriata and the Bemate was necessary. The lex 
Publilia (b.c. 339), which apparently contained a provision 
to the same effect as that of the lex Valeria Horatia, 
probably dispensed with the consent of the com. ceniuriata. 
The lex Hortensia (b.c. 287) dispensed with tlie auctoritas 
of the Senate, and plehiscita thus came to have the force of 
laws. Plehiscita were passed during the Eepublic, aud after 
tlie lex Uortensia they dealt chieffy with matters of private 
law ; whilst the com. centnriata dealt with public matters, 
such as elections and question.^ of peace and war. 

7. What was the Ins LTCutium'l What was its relation to 
the Ins Na in rale ? 

“ The hitilory of I toman Law is the history of the gradual 
supersession of the Ins Civile by the Ins Gentium.*' Discuss 
this passage, and give examples of the change referred to. 

The lus Gentium was, in its origin, a system of rules 
introduced by the prsetor peregrinus for regulating trans- 
actions betw^een non-citizens, or betw^een citizens and non- 
citizens, wdiich rules were eventually adopted, chiefly 
through the medium of the edicts of the urban magisti^ates, 
as part of the general law*. Thus, in its later development, 
it means that portion of Koman Law which is of general 
application, not confined to transactions between citizens 
or persons having coimnercinm. During the Republic 
purely empirical, its extension in the early empire was 
the work of scientific jurists, a combination of compara- 
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tive jurispiuvlonce and rational speculation.’* “ It was an , 
independent interna tional pr i /ate Jaw#., winch, as such, 
regulated intercourse between peregrins, or between pere- 
grins and citizens, on the basis of their common libertas,'' 
The ius naturale was a conception, derived from Greek 
philosophy, of a law based on Nature — that is, composed of 
rules of univei-sal application as springing from the common, 
nature of mankind. The characteristic of both systems, 
the practical rules of the iuH ijentium and the speculative 
system of the inn naturale^ was Equity, i.t., the univer- 
sality of their application, or (according to Maine) tneir 
“ levelling,” equalising effect, making no distinction be- 
tween the citizen and the non-citizen. This led to the 
identihcation of the ins (jeMinm with the ins natnraloy 
which, in the writings of the jurists, except in one or two 
passages, are treated as synonymous. 

Ius civile, as used in the passage quoted, means the 
ancient law of Homo applicable only to citizens or others to 
whom it was extended as a special privilege. It was law 
founded on the customs of an agricultural community in an 
early stage of development, and ill-adapted to the require- 
ments of an extensive commerce and a cosmopolitan 
empire such as Rome subsequently acquired. Its main 
features were olaJ^arate^formal^ and principles.. bas.e(Lon 
t riba l and family organisatmn. The characteristics of the 
ins gentium, on the blHef hand, were its disregard of forms, 
and adherence to the principle that effect should be given 
to the intent j_on_r)f th e^parties, and the preference of n atur al 
ti^ ^pf bloo d to those arising from the agnatic family 
organisation. The gradual extension of the Roman empire 
over the whole of the civilised world necessarily rendered 
the eylusive ancient law more and more unsuited to the 
circumstances of the times, and it was gradually super- 
seded by the ins gentium. Thus, agnate succession gave 
way to the claims of cognate relationship; possession as 
distinct from property received protection ; informal 
methods of acquisition and transfer of property and 
informal contracts received recognition. 
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, '' 8 » Explain the position of tJie Priidentes, and give examples 

of the development of Boinan Laiv by means of juristic 
interjjretation. 

Compare the Responsa Prudentum with Etiglish Case- 
Law. 

I. The Prudentes were eminent lawyers, whose practice 
it was to f^ive legal advice publicly to all who chose fto 
resort to them. During the later Republic this practice 
>\Hb adopted by the olbcial class as a means of increasing 
their infiuonce. It dated from the breaking down of the 
monoiK)ly of technical knowledge and interpretation of the 
law, which for two centuries after the XII. Tables rested 
witli the Pontifical College. This had been brought about 
by (1 ) tlie publication by Cnaus Flavius (n.c. 304) of the 
calendar of dies fasti and nefasti and of the formuUv. of the 
legis actiones ; (2) the departure taken by Tiberius 
Corunoanius, the first plebeian Pontifex Maximus, who, 
about H.r. ^^ p^^publicly proclaimed his willingness to give 
information on legal questions to all applicants ; (3) the 
publication by Sextus ^lius Pectus (about n.c. 204) of the 
ius ./Blianum containing the XIL Tables, the interpretatio 
of the Pontifices, and tlm fonnulce of actions. 

From the time of Tiberius Coruncanius, the technical 
development of the law and the business of interpretation 
fell more and more into lay hands, and the class of pro- 
fessional jurists arose whose licsponsa came to be regai’ded 
as authoritative. 

Cicero descri]>es thei)' functions as (a) responderc, the 
delivery of opinions ; (b) cavere, the advising as to procedure, 
e.g., in choosing and settling u foi'rmda; (c) the actual 
participation in an action on behalf of a client ; (d) scrihere, 
the drafting of legal documents. » 

In his time the prudentes commenced to apply themselves 
to the interpretation of the Praator s Pldict, and did not 
limit themselves to the law of the XII. Tables. 

f II. Augustus introduced a great change in the position 
of the prudenii s* W ith a view of bringing them into the 
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scheme of the new imperial system ne iiUroducod the 
practice of conferring on certain eminent jurists, as a 
privilege, the power of giving authoritative responsa which 
should be binding on the magistrates and judges (ius ^ 

re^oj^endi). 

III. In course of time, owing to the increase in the nunibei ’ 
of the jurists authorised to give binding resp^onsa and to the 
conflicting character of the latter in many cases, the judges 
were placed in a great difficulty. A solution of this was 
attempted by Hadrian, who enacted that where all the 
responsa were agreed they should bind, but if they differed 
the judge might follow which he pleased. 

[Effect of this enactment : — (1) according to Moyle, it 
authorised the citation not only of responsa but of any 
written work of an authorised jurist ; (2) according to I 
Muirhead, the judge had to consult all living authorised 
jurists ; if unanimous, ho was boiuid to follow their opinion ; 
if they differed, ho could follow which opinion he pleased.] 

(IV. Subsequently, owing to the practice of regarding, not 
only the responsa, but also the general legal writings of 
jurists possessed of the ius respondendi , as authoritative (a 
practice which appears to have been authorised by Hadiian’s 
constitution), the same kind of difficulty again arose. The 
Emperors attempted to meet this by enacting laws dealing 
with citatip] iS and limiting the number of woiks which 
should be regarded as authoritative) Constantine 
declared the notes of Paul and Ulpian on Papinian as devoid 
of authority. The latest and best known of these laws 
dealing with citations was The Yalentinian “ Law of 
Citations” (a.d. 426) which was as follows: (a) Where 
opinions conflicted, the judge must adopt that supported by 
the gfeater number of jurists ; where opinions were equal, if 
there was an opinion of Papinian, it must be followed, 
otherwise the judge might follow any opinion he pleased ; 
(b) The authority of the writings of Papinian, Paul, Gains, 
Ulpian, and Modestinus, was confirmed, and also the 
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opinions of other jurists therein cited, provided codicum 
collatione fii'inentur'* 

[As to the different views of the effect of this enactment, 
see Moyle’s Introduction, pp. 65 — 67, and Sohm, pp. 121 — 
123.] 

No provision appears to have been made for omitting^ 
what was obsolete or reconciling the texts with later legisla- 
tiojK This was not effected until the compilation of the 
Digest under the orders of Justinian (a.d. 533). 

Dci'vioyment of Tloimn Lair bt/ interpretation. Examples : 
(i.) The extension of the Legitima tiitela to the case of 
patrons (G. I. 165j. (ii.) The extension of liability for 
damage, caused by a (juadruped to the case of damage 
caused by any other animal (D. 9. 1. 1. 4). (iii.) The 
emjdoyment of the mancipatio to effect various transactions 
fiduciie cauHci, acting on the provision of the XII. Tables, 
'' ciun nextim faciet mancipitimve uti lingiui niuiciq)asfiit, ita 
im esto."' 

Responsa Prudentium and Case Law. — Both are founded 
on fictions ; the responsa, on the assumption that the jurists 
were only applying the law of the XII. Tables, while they 
were in fact developing new rules of law never contem- 
plated by the authors of tb.at code ; English Case Law, on 
the assumption that the judges are only acting on precedent, 
while they are n'ally, in many cases, laying down new law. 
But the liCsiHoisa Prudentium was the work, not of the 
judiciary, buc of jurists, who, during the Republic, w^ere 
unofficial ; in other words, of the Bar. Case Law on the 
other hand is the production of official judges, of the Bench. 

9 . (live, some account of the Sabinian and Prociilian schools 
of law. 

These were rival schools of law which flourished during 
the eady. emp ires and which are supposed to have owed their 
foundation to the rivalry between the two celebrated jurists, 
M. Antistius Labeo and C. Ateius Capito, in the time of 
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Augustus and Tiberius, although they take iheir from 
Procliilus and Sabinus, the respective successors of 

these jurists. They were probably associations of student ) 
on the model of the Greek schools of philosophy, in which ' 
the professor, some leading jurist, was president; the 
presidency passing by some regulated mode of succession. 

^ The differences between the two schools seem to have 
' been in matters of detail rather than on questions of legal 
principle Examples of the more important differences are 
to be found in Gaius III. 141 — whether there can bo a 
contract of sale for other than a money price — and IV. 114 — 
whether a defendant who satisfies the plaintiff after litis 
contestatio ought to be condemned. ^ After existing for about 
two centuries the rival schools disappeared about the time 
of Papinian!^ 


10. What were the (liffi>cuUuis which arooC in the later 
evipirc in connection with Besi)onsa Pnidentum as a source 
of lawl 

How were these difficulties dealt with [a) hy the Law of 
Citations^ (h) by the promulgation of the Digest^ 

The authority, conferred on certain jurists, of giving 
binding opinions (ius respondendi) was at first confined to 
the responsum expressly delivered by the jurist with refer- 
ence to a particular action. It. gradually became the 
practice to collect these rcsponsa and to regard all responsa 
found in the collections as authoritative. This practice was 
expressly recognised by Hadrian. As a result, it became 
possible for con^xcXixig responsa to be produced to the judge. 
With the development of the classical juristic literature the 
authority attributed to the rcsponsa was extended to the 
writings of the jurists. The practice of conferring the ius 
respondendi was discontinued about the reign of Diocletian, 
and from that time authoritative rcsponsa could only be 
delivered by the Emperors by rescript. In the quotation of 
authorities the distinction between those who had the ius 
respondendi and those who had not, ceased to be observed, 
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and the other writings of the jurists came to have equal 
authority with their res'poiua. To settle the conflict of 
authorities thus arising, several Laws of Citations were 
enacted, the most important of which was that of 
Theodosius II. and Valentinian III., issued a.d. 426. 
This confirmed the authority of the writings of the five 
great jurists, Gaius, Papinian, Ulpian, Paulus, and 
M(Klestiuus, and provided that the judge should be bound 
by the opinion of the majority of those jurists ; if the 
numbers were equal, the view of Papinian was to prevail; 
if, in sue!) case, no definite opinion on the case under con- 
sideration could be extracted from the writings of this 
jurist, ilie judge might select from the conflicting views at 
his own discretion. The defect of this Law of Citations was 
that it (lid not attempt to exclude what w^as obsolete or to 
furnish any guide to the judge for giving effect to the 
changes in the law produced by Imperial legislation. This 
was attempted, and to a great extent achieved, by the 
Digest of Justinian. 

[As to the different views of the eflect of the Law of 
Citations, see ^loyle, pp. (>o — 67, and Sohm, pp, 121 — 123.] 

11 . What wan the Pra'ior'n Edicts State some of the 
changes in lioman Law due to this agency. 

The Prsetor’s Edict was a statement, published by each 
Praitor at the commencement of his year of office, of the 
rules which lie ^Yould observe in the administration of 
justice. By the lex Cornelia de edictis (b.c. G7) he was 
forbidden to deviate from the rules laid down in his edict 
during the term of his office. This general edict was known 
as the edictum perpetuum to distinguish it from e^ictum 
repentinum, an edict or order issued for some special 
occasion. The Edicts of the Printors and also (probably) of 
the other magistrates were consolidated and arranged by 
Salvius Juliauus in the reign of _ Hadrian, and received 
statutory authority, 
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The chief chaiigts effected by the Prietor werf» (a) the 
recognition of possession and equitable (bouitarian) owner- 
ship as opposed to legal (quiiitary) iloviinhm; ('o) th' 
recognition oi cognate or blood relationship in the law of 
succession ; (c) the development of a simpler form of testa- 
ment, superseding the will per cbs et lihrani ; (d) the recogni- 
tion of informal contracts. 

12. State ivhat you knotv of tJie history of the Prcetor's 
Edict, and describe the way in which it contributed to the 
development of Boman Laiv. Compare the Boman lus 
Pratorium with English Equity. 

The practice of issuing edicts w^as very ancient, and had 
been adopted by the kings in the exercise of the wiperium 
with which they were invested on their accession. On the 
abolition of the monarchy, the practice was followed by 
all the higher magistrates having the imperium when 
promulgating regulations to which the citizens were bound 
to render obedience. In 367 b.c. the judicial functions 
were separated from the consular power, and became the 
province of a special magistrate, the PrsatOF Urbanus, who 
from that time presided over the administration of justice. 
The Proetor’s Edict consequently acquired special impor- 
tance, as being the instrument by which he intervened 
in the interests of public order in cast s where no remedy 
was provided by strict law. A large number of such cases 
arose as commerce developed and foreigners resorted to 
Eome for purposes of trade, the old ins civile only apply- 
ing to citizens ; and in b.c. 242, it was found expedient to 
app oint a sp ecial Praetor, known as the Prator 
P6Pe(fFinas, to deal wfth such cases. The earlier 
edicts probably referred to particular cases, and were what 
were afterwards termed edicta repentina. But, in process 
of time, another kind of edict came into use, in which the 
Praetor set out general regulations which he intended to 
follow during the whole of his tem of office, this being 
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known as exUctum perpetuuMf to distinguish it from the 
edicturn repentinum, or order issued for a particular occasion. 
The practice probably arose from cases of a similar nature 
being constantly brought before him, and suggesting the 
expediency of providing a general rule. It became usual for 
each prfEtor, on taking office, to issue such an edict, 
adopting so much of his predecessor’s edict as had been 
found iumeficial, and adding any new regulations he deemed 
advisable. The part of the edict adopted from his prede- 
cessor was termed E. tralaticium, the part newly added, 
E. nOYum. At first, the Praetor was under no strict obliga- 
tion to conform to the rules piildished in his perpetual edict, 
but in coarse of time, it came to be regarded as a gross 
breach of trust to depart from them, and this was made 
illegal by a lex Cornelia (b.c. 67). It w^as one of the 
charges in Cicero’s oration against Verres that he had not 
adhered to the rules laid down in his edict. 

By means of the edicts of successive pradors, a great 
system of law modifying and supplementing the old ins civile 
was gradually built up. The edict contributed to the 
development of the law in three ways : 

I. By enicndaiion {emeadaudi (j ratio) oi the lus civile^ e.g.^ 
in giving bonoruni posacssio to a person not strictly heir. 

II. l&y supplementing {snpplcndi gratia) the ins civile yC.g.^ 
extending legal protection to percgriai, and to possession ” 
as distinct from property. 

HI. As auxiliary {adiuvandi gratia) to the ius civile^ e.g,^ 
allowing utiles actioucs. 

Edicturn Perpetuum of Salvius Julianas.— The Edicts 
of the Pnetors l)ecame stereotyped in course of time, ^ach 
praitor took over his predecessor’s edict practically un- 
changed, and, after the consolidation of the Imperial power, 
little or no alteration was made in the law by this means. 
What remained to be done was to revise and arrange the 
Edicts and give them permanent authority. This was 
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effected by Hadrian, who commissioned (a.d. 129 dtca) the 
great jurist, Salvins Juliami^, to revise aad arrange the 
edicts of his predecessors, including the edict of the cur ale 
mdiles. Tne revised edict, known as the 
l)etuum in a special sense, was then ratified oy a miaim 
consnlitm, and'henceforth became statute law. 

Comparison bettoeenlus PrcBtoriim and Fjnglish Equity , — 
Both involve the assumption of a body of rules claiming 
authority on the ground of the intrinsic superiority of the 
principles on which they are founded. Both are, in 
the main, systems supplementing the deficiencies of the 
older law. But (1) the Ins Prcetoriiim was administered by 
the ordinary tribunals ; English Equity by a distinct and 
extraordinary Court, that of the Chancellor ; J2) generally 
speaking, they are concerned with different subjects, e.g.^ 
English Equity dealing with Trusts, which the Praetorian 
law did not touch ; and the Praetorian law with intestate 
succession, with which English Equity did not interfere. 

13. Illustrate the statement that fhe Prcetor developed the 
substantive laio of Borne by means of his control over 
procedure. 

The Praetor could not directly create a new rule of law, 
nor abrogate an existing one. That could only be effected 
by direct legislation, by a /cu*, a plehiscitum^ or a senatus 
consultum. But, in order to enforce his rights, the suitor 
had to apply to the Praetor, and by allowing an action to be 
brought where the law did not provide one, or refusing an 
action where by the strict ins civile it would lie, or by 
allowing a defence {exce 2 )tio)f on equitable grounds, the 
Praetor was able virtually to alter the law and practically 
neutralise an unsatisfactory law. Thus, a person who was 
drawn into an obligation by fraud was bound by strict law : 
the Praetor did not directly say that he should not be so 
bound ; he only said “ Excep tionem Again, Capitis 

deminutio extinguished debts. The Praetor did not say that 
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the debt should not be extinguished ; he announced “ In 
integrum rcstltuam.** In the same way, when he conferred 
the inheritance on a person who was not the heir at law, he 
did not say, Heres esto, familiam liaheto," but Bonorim 
imHcsHionem daho," 

14. Give some account of the Cnrule JBdiles. In what 
way and to what extent did they influence the development of 
the law ? 

The oflice of Gurule ^dile was probably established 
^ about the same period as the Pra^torship. The first Curule 
iEdiies appear in 305 n.c. At first the office was exclusively 
reserved to the patricians, but in course of time was thrown 
open to plebeians also. Their functions were originally 
connected chiefly with the celebration of the publi c ga mes ; 
subseqiKiiilly their duties were extended to (1) the control 
of the police and tlie supervision of buildings, etc., and 
matters connected with public health ; (2) the regulation 
of the supply of grain and the public markets. 

Like the Pnetors, the Curule Aildiles issued an edict on 
entering office. Their powers extended to inflicting fines 
in i-espect of nuisances, unwholesome provisions, weights 
and measures, and hoarding of grain. Their judicial 
powers were exercised in connection with the markets, and 
it was through their edicts that the commercial law of 
Pome, especially the Law of Sale, was developed. 

15i 7 race the rise and fall of the 2 ^ower of the Homan 
Senate as regards legislation in the domain of Private 
Law, 

“ 2 lie legislative power of the Senate was a bridge bitivcen 
that oj the comitia and that of the Lmperor.'^ Ex^ylain 
this, 

( Down to the close of the Republicau period the legislation 
of the Senate was mainly concerned with public matters 
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connected with the administration of "Rome ana the 
Provinces and foreign relations. AUhough equal authoriiy 
with the enactments of tVie pojndm was claimed for its 
resolutions, this contention was constantly resisted by tho 
popular party It seems, however, to have been warranted 
by usage, and by degrees extended itself to p"*ivate iaw% 
although very little trace of this is to be found in the pre- 
imperial period. ^Under the early empire, the extension of 
the suffrage made the comitia a most inconvenient medium 
of legislation, and it became usual to ascribe the force of 
lerjes to the senatusconsiilta without sending them to the 
comitia for approval. This became the ordinary method of 
legislation. The expression Lex came to be applied to 
resolutions of the Senate, and the meetings of the Senate 
are sometimes described by the term “ comitia.” The 
Emperor, as succeeding to the powers of the republican 
magistrates, w^as invested wnth authority of making law's 
without reference to the Senate or the comitia, and a law 
of A.n. 12 provided that the edicts of Augustus should have 
the force of senatusconsiilta. This authority was at a later 
period conferred on the Emperors at their accession by a 
general lex de imperio, which gave to their enactments the 
force of statutes. The Emperors, however, in the earlier 
period, usually made use of this authority only with reference 
to particular cases by means of a nd (her eta. They 

did not venture at first to assume openly a power of general 
legislation. It became the practice to tieat the oratio of 
the Emperor proposing a new law as law apart from the 
sanctioning senatusconsultumy and the legislative po\yer of 
th^Senate gradually declined, and after the reij'n of Septimus 
Severus ceased altogether. From that period the whole 
legislatifFautKbrity of the State concentrated itself in the 
hands of the Emperor, The Senate, being more amenable 
to influence than the comitia, w^as thus made use of as a 
convenient instrument in the transition from popular to 
iihperial legislation.^ 
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16 . “ The true period of Roman Statute Lazo does not 
begin till the. establishment of the empire ” (Maine, “ Ancient 
Law ”). Ex}}l(iin this. 

{ jn the earlier stages of social development it is very 
rarely that legislation by statute is resorted to in elfecting 
reforms in private law.y The implication of law with 
M'ligion, the natural conservatism of the people, and the 
Jack of acquaintance with the law of those in whom the 
dircict legislative authority is vested, all combine to prevent 
the law l)eing altered by direct legislation. (^Law at this 
period is brought into line with the requirements of the age 
hy agencies modifying and developing it from wnthin — 
Interpretation and Equity. Direct legislation is only 
employed where some constitutional change is to be effected 
or soriKj serious defect in the existing law affecting a large 
section of the people is to be remedied. At a later period, 
when a strong central authority has consolidated itself, the 
superior eflicacy of direct legislation as a means of making 
improvements in the law is recognised, the internal develop- 
ment of the law gi'adually ceases, and henceforth alterations 
in the law are made delibei'ately and from without. This 
stage was not reached at Home until the establishment of 
the Empire!^ 

17 . Give an account of the various coiupilations of Roman 
Laxo attempted hefore the time of Justinian, 

I. Codex Gregorianus. — A collection of Imperial consti- 
tutions, chiefly rescripts, from the time of Hadrian to about 
the end of the third century, principally resciipjtiau. of 
Septimus}.,bevei:u^ arnl *the„ succeeding emperors. It w^as 
compiled about the end of the third or begii^n j^ of the 
fourth-iuuitury a ja, 

II. Codex Hermo^enianas. — A collection supplementary 
to the foregoing and made somewhat later. It comprised 
constitutions issued under Diocletiap ,.jaaad^ Ma ximian 
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(a , d. 2 84 — 305)^ though seven constitutions of Valen . and 
V aJenHniaTT*^^ d . 364 — 365) are attributed to it in the 
Comultatio Veteris Ctuiisdam luriscomulti. These, how- 
ever, were probably added to it by some compiler of a later 
date. 

III. The Theodosian Code. — Ig , a>d^..435 >. the . Emperor 

ThgedosiDS appointed a commission of sixteen persons to 
make ajcosapilaliop of jniper^ from the . time 

of Cpnstan^ne. It was completed in a.d. 438, and pro- 
mulgated simultaneously by Theodosius II. in the East, 
and Valeritinian III. in the West, as the sole authority on 
imperial legislation from Constantine to that date. It con- 
sisted of sixteen books, each book being divided into titles, 
according to the subject-matter, and the constitutions being 
arranged chronologically under the various titles. In so 
far as it dealt with private law {ix,f in the first five books), 
it followed the an-angement of the commentaries on the 
edict. The later books are concerned with constitutional, 
administrative, criminal, ecclesiastical, and other public 
ordinances. 

IV. Three compilations of Roman Law for the use of their 
Roman subjects were made by the barbarian conquerors 
who overran the Western Empire — 

(a) Lex Bomam. VisujotJwrum or Breoiarmm Aland 
(a.d. 506), comprising a collection of imperial constitutions 
taken from the Theodosian Code and some novels of later 
Emperors, and excerpts from the writings of Gains, Paul, 
and Papinian. 

(b) Lex Bomana Burgundiorum (a.d. 517), based on the 
foregoing collection of Alaric, but containing also some 
excerpts from the writings of the great jurists not comprised 
therein. 

(c) Edictum Theodorid (a.d. 500 drca), containing a 
collection of rules in statutory form extracted from imperial 
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constitutions and the writings of Paulus. Private law 
occupied a very small space in it. 

V. In addition to the foregoing, several fragmentary 
compilations of Roman Law prior to Justinian have survived. 
The most important are those known as (1) Fragmenta 
Viticana (probably about a.d. 320) ; (2) Mosaicarum et 
L'unjninrmti Legnm CoUectio (date very uncertain) ; (3) Con- 
HU Hat to Veter is Cniusdam lurisconsulti (probably during 
fifth ct ntury). They all contain extracts from the imperial 
constitutions and the writings of the great jurists. 

18. In the introduction to the Institutes of Justinian, that 
Enipertfr says that they tvere coinirilcd “ after the comjdetion 
of the fifty hooks of the Digest or PandecisJ Say ivhat 
you kuoir of this last-named work. Justinian goes on to say 
that the Institutes ivere com^nled in imrticular from the 
Contmentaries of our Gains J Say ivhat you know of this 
jierson. 

(^Tlie Digest or Pandects (Digesta or PandectsB), consisted 
of fifty books compiled by Tribonian and sixteen others 
from the writings of the Roman jurists. The Digest contains 
fragments taken from thirty-mne of the most eminent 
lawyers, each fragment bearing the name of the author and 
of the work from wdiich it is taken^ They are arranged, 
according to Bln me, into three distinct group^ corresponding 
to the order of the first three years of instruction in the 
school of law, (^namely : (1) dealing with the works of 
Sabinus ; (2) commentaries on the Edict ; (3) the works 
of Papinian. The whole labour was accomplished in 
three years, and the Digest received imperial sanction in 
A.D. o33^ ^ 

Gaius lived in the reigns of Hadrian (a.d. 117 — 138), 
Antoninus Pius (138 — 161), and Marcus Aurelius (161 — 183). 
Very little is known of him, and his reputation is derived 
from \ns legal writings. He appears not to have gained 
recognition as a leading jurist during his lifetime, and 
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Mommsen conjectures that he was a professor of law in the 
provinces, probably at Troas in Asia. He describes himself 
as a^^bisian. In addition to the Institutes hie WTote 
treatises on the XII. Tables, the Edicts, the Jex Pa])id 
Pop'pma, the works of SccRVola, and the Sea. Orphitianim and 
Tertullianum ; and also seven books of Bes Quotidianm or 
Aureorim^ which obtained great reputation. ^Theie are 535 
extracts from his writings in the Digest. His w'orks came 
in time to be regarded as authoritative, and in the Law of 
Citations (a.d, 426) he was included among the live jurists 
whose writings were invested with statutory authority.^ 

19 . What was meant hij the Corpus Iiiris Civills? When 
ami by whom were its different 2 ^(^^'ts eompilcdl Indieate 
briefly the ohjeet of eaeh part. 

The corpus iuris civilis is the term applied to the whole' 
body of Eonian Law comprised in the works of Justinian., 
These were : 

I. Codex Veins (a.d. 529), consisting of a collection in % 
twelve books of the Imperial ConstiMions, based upon the 
Theodosian code and compiled by teiiXommissioners. 

II. Dirjesta or PandecUe (a. d. 53 3), being a collection of ■ 
treatises on the whole law, compiled from tlie w'ritings of 
the jurists under the superintendence of Triboniaii and 
arranged on the model of the Perpetual Edict. 

III. Quinquaginia Deeisiones, being fifty decisions settling-^ 
disputed points of law raised during the compilation of the 
Digest. 

IV. Institntiones (a.d. 533 ), the legal text-book for 
students, compiled ByTEviboniari, Theophilus, and Doro- 
theus. 

V. Codex Bepetit(B Prceleetionis (a.d. 534), the second 
code, which superseded the first code and incorporated the 
Fifty Decisions; drawn up under the supervision of 
Tribonian. 
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VI. NovellcB Constitutio'neSf consisting of constitutions 
issued by Justinian, subsequent to the above publications, 
to effect further reforms in the law. 

20* Show liotv the religious cult of the Family affected the 
institutions of immitive Boman Law, 

We have very little reliable information with regard to 
the usages of the plebeians anterior to the XII. Tables, but 
it is clear that/the j)atrici.an family law was very closely 
implicatc^d with the religious observances of tlie family and 
the gens. Thus, marriage was a religious duty for the pur- 
pose of continuing the existence of the family and preserving 
the family sacra. If there was a danger of the succession 
coining to an end through failure of issue, an heir could be 
adopted or nominated by testament. The sanction of the 
comiiia curiata and of the Pontiffs was required, so that the 
sacra of th(‘ family of the heir so adopted or nominated 
miglit be safeguarded. Traces of this are observable in the 
formalities connected with Adrogatio in later law. The 
original object of botli Adoption and the Testament was 
thus the provision of an heir to continue the existence of 
the family and attend to the family sacra. 

21. In what way, and to what extent, did the mtroduction 
of Christianity affect the derelojnnent of Boman Law*} 

The influence of Christianity on Roman Law is often 
exaggerated by ascribing the humane legislation of the 
Larly Empire to Christian influences. This is clearly an 
error. The humane spirit which pervaded the Imperial 
legislation had manifested itself long before the new religious 
ideas could have exercised any appreciable influence, and is 
attributable to the spread of culture and the doctrines of 
Greek phflosqphy. It is not until Christianity had been 
publicly recognised by Constantine and declared to be the 
religion of the State by Theodosius, that we find clear traces 
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of its influence. It then becomes apparent chiefly in Ic^gis- < 
lation securing privileges to the clergy, abolishing laws 
inconsistent with the doctrines of tlio Church, and in some 
cases recognising Christian institutions as part of the 
machinery of State. It is found mainly in the following 
directions: (1) repeal of the laws relating to celibacy; 
(2) restrictions on divorce, second marriage, etc. ; (2) insti- 
tution of the bishop’s court and recognition of acts done in 
the presence of the clergy, or recorded in church records . 

(4) enactments as to gifts and supervision of charities: 

(5) disabilities imposed on heretics and apostates. 

22. Explain the vieaniug of Iiis Publicum and lus 
Privatum, 

Translate and explain carejidlij : — Publicuvi ins est qiwd 
ad statum rei Bomance spectate priratiun quod ad sinijidorim 
ntilitatempertiaet, Dicendum est ijitur de inre private quod ^ 
iripertitum est. 

“ lus Publicum is law relating to matters affecting the , 
Roman State: lus Privatum that which concerns the 
interests of private individuals. It may then be said of 
Private Lavv, that it is of threefold origin." 

according to the Roman conception of the > 
tennTincluded (i.) constitutional law (including adminis- 
trative law) ; (ii.j the law retSIing^to the priesthoods and 
sacra ; (iii.) cri minal law . It is not treated”’^ in the 
Institutes (except as to some criminal enactments dealt 
with in the last title of the Fourth Book), wdiich deal only 
with the law affecting the rights of individuals, i.e.y ius 
jmvatim. 

The three sources referred to are the lus Civile y the lus ^ 
Gentiumy and the lus Naturale. This threefold division is 
based on a distinction (of no practical value) taken from the 
writings of Ulpian, between the lus Gentium and the lus 
Naturale, 
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23 . Distinguish lus Civile, Ins Naturale, lus Gentium. 
In whcU different senses was Tus Civile used, and to what 
extent was Jus Xaturak identified loith lus Gentium. 

lus Clyils, as opposed to lus Naturale and lus Gentium, 
means that portion of Roman Law which was based on 
anciemt usages and early statutes (more especially the XII. 
Tables), and which was confined in its operation to those 
who had the privileges of Roman citizenship. 

Jus Naturale was the outcome of ])hilosophical specula- 
tion in the later Republic and early Empire, and was 
supposed to be the source from which those rules which 
wer(‘ universally applic.ible, i.e,,to citizens and non-citizens, 
were di awn, 

lus Gentium was .that ^jortipn of Roman Law w]ucili-was 
ap|»licable to both citizens and noa-citizens alike. It was 
practically syngiiynions with Jus Naturale, and was so 
treated by the Roman lawyers, except on a few points 
the institution of slavery) of merely speculative 
interest. 

Meanings of lus Civile. — (a) The law of any particular 
state ; (h) the law of Rome ; (c) so much of the Roman Law 
as was available only to citizens of Rome in contradistinc- 
tion to that part of the Roman Law which was available to 
citizens and non-citizens ; (d) the whole body ot Roman 
Law including the edder lus Cieik and the lus Genii nm. 

The Jus Naturale and the lus Gentium w^ero practically 
identical (see above). The only real difference was in the 
conceptions on whicli they were respectively based. lus 
Naturale was the outcome of philosophical speculation based 
on the idea of a system of law universally binding. Ins 
Gentium was a system of rules developed from tb^ practical 
necessity of regulating the intercourse of citizens with non- 
citizens, or of non-citizens inter sc, and subsequently 
adopted as part of the law governing the relations of citizens 
inter sc. 
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24. Explain the origin and cluiracteristm of lus ^Tono- 
rarium. How is it distinguisheii f re, n lus Crctitiuml 

(jins honorarium was the name, given to the body of 
law promulgated in the edicts of the magistrates {qid Jumorcs 
germt), of which the chief were those of the Praetor and 
the Curule iBdile. It originated in the power possessed 
by all the higher magistrates at Eonie, by virtue of the 
mperlum with which they were invested on taking office, 
of issuing general regulations with refereruje to matters 
coming within their jurisdiction. It was largely composed 
of rules derived from the ius (jentiiin^ hvii included also» 
rules connected with the administration of the strict ius^ 
civile f and so is in one respect more extensive than the ius ^ 
ijcnimm. On the other hand, many of the rules of the ius ^ 
gentiim were introduced into Eoman Law through other 
media, e.g., legislation ; consequently the ins knnorarium is , 
in another respect less extensive than the ius gentium. \ 
The characteristics of the m.v honorarium as opposed to the 
ins civile (in the strict sense) were that its rules were for 
the most part applicable to non-citizens as well as citizens ; 
and that, even where applicable to citizens only, as in the 
case of dominium in bonis, and the pruitorian testament, it 
was free from the rigid formalism of the earlier system.) 

25. (Jouiparc the various kinds of statute law mentioned 
in the Institutes in respect of (i) subject matter ; (u) period ; 
(iii) legislative authority. 

I. Leges Curiatm : these clothed the magistrate with the 
iniperium (leges regice) and probably dealt with the sacra 
and matters relating to families and testaments. They were 
enacted by the comitia curiata during the period of the 
Kings.* 

II. Leges or Populiscita : relating to public matters, . 
war and peace, and the constitution. They were enacted 
by the comitia centuriata or (in later times) by the comitia 
iributa, chiefly during the continuance of the Eepublic. 


R.L. 
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III. Plebiscita : dealing with . djsn? estic matters,, .aiid 
private Jaw generally. They were pass^ by the co^iciliuni 
piebis, during the Republic. 

IV. Senatusconsulta : the Senate claimed independent 
legislative powers even during the Republic, but its enact- 
ments during that period were mainly confined to public 
mntters,iri which it interfered incases of necessity ; during 
the early empire, the cornitia ceased to meet, and legislation 
i elating to both public and private law was referred to the 
Senate and took the form of scnatnsconsnlta. 

26 . “ Constat autevi\ius nostrum atit ex scripto ant ex non 
Bcripto," Enumerate the various sources of Homan Laie that 
come under these heads respectively. 

27 . Define and distinguish Ins Scriptum, las Non Scrip- 
tunif ijiving examples of each. Of ivhat elemenis mas Ins 
Seri plum composed ? 

lus scriptum was that ])avt of the law which at its 
creation was put into writing, c.g., leges, edicta. All other 
law was non scriptum or unwritten, c.g., customary law. 
lus scriptum consisted of : leges, plebiscita, senaiuscon- 
sulta, constitatioiics principnm, edicta magistratnum, responsa 
prude ntium. 

28 . “ Seri]) him lus est Leges, Plebiscita, Senatnscon sulta, 
Principum Placiia, Magistratnum Edicta, Besponsa Pruden- 
iium.'* (rive the definition of each of these heads. 

Le^es, or statutes, were those which were passed by the 
Roman people assembled in the cornitia ceniuriata or 
comiiia trihuta on the proposition of a senatorial magis- 
trate, e.g., a consul, Plebiscita, were laws passed by the 
plebs on the proposition of a plebeian magistrate, e.p., a 
tribune. Senatusconsulta w-ere enactments of the senate. 
Principum placita or constitutiones principum were the 
legislative enactments or decisions of the Emperors. 
Ma^istratttum edicta were the edicts or rules promul- 
gated by the magistrates who had power to issue edicts, 
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e.q., the prs&tors and aediles. Besponsa prudentium were 
the answers of the learned, that is, the opinions of the 
jurisconsults given in answer to queries put by their clients 
on doubtful points of law or referred to them by the 
judges. 

29. Show in a tabular form the arrangement of legal 
topics in the Institutes of Justinian, 

Book 1. — (1) Definitions and divisions of law. (2) The 
Law relating to Persons : (a) Freebo]’n, Slaves and Freed- 
men : (b) Patria Potesias : arising from Marriage and 
Adoption ; (c) Tutela and Cura, 

Book II.— (1) The Law relating to Things : (a) Divisions 
of Things : Corporeal and Incorporeal, the latter being 
Servitudes ; (b) Modes of Acquisition : iiire naturali {occu- 
jmUIo, traditio, accession specificatio) : kire civili {mucapiOf 
donatio), (2) Inheiitauce, being a mode of acquisition of a 
unioersitas rerum : (a) Wills ; (b) Legacies and Fideicom- 
missa ; (c) Codicils. 

Book III. — (1) Intestate succession (also a mode of 
acquisition of a universitas rerum), (2) Obligations : 

(a) Contracts ; (/;) Quasi-contracts. 

Book IV. — (1) Obligations (continued) : (a) Delicts ; 

(b) Quasi-delicts. (2) Actions. (3) Public Offences. 

30. “ Omnc autem ms quo utimur cel ad ycrsonas 2 ^crtinet, 
cel ad reSf vel ad aciionesJ' Translate and explain. 

All law which is in use by us relates either to persons, ^ 
or to things, or to actions.” This is the threefold division 
of the subject according to the Institutes. They deal, first, 
with persons as the subject of legal rights, i.c., with the 
question of legal capacity ; next, with things and obligations 
as the objects of legal rights; and, lastly, with the means 
of enforcing legal rights. But this division of the subject 
is not logically adhered to, and has given rise to a great 
deal of discussion as to what was really intended by it, 
(See Introductions to Books I. and 11. in Moyle.) 
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II.—LAW RELATING TO PERSONS. 
Sandaus. — Book I. 

Moyle. — Notes to I., 3.2—5; 5; 8.1; 9 pr. ; 

10 pr. ; 11.1—3 ; 12.6; 13 pr. ; 23 pr. and 3. 
MriKHEAD. — Sec. 9. 

PosTE.— Notes to I. IGl and III., 146. 

SoHM. — Book I. ; and Book III., Chapter 1. 
Gikart). — Book TL, Chapter V. 

Maine.— Chapter V. 


1. Slavkhy. 

31. What was meant by Capitis Demin utio ? Describe and 
illustrate its various forms. 

32. IM' was Capitis Demifiiotio effected'^ What^vas its 
result ? 

Caput " came to mean primarily a person whom the law 
regarded as capable of having rights, and, derivatively, his 
personality or jural capacity, passive and active, in public 
and private life (Muirhead, 126). Jural capacity was con- 
sidered under three heads (tria capita) : (a) Libertas 
(freedom), (b) Ci vitas (citizenship), (c) Familia (family 
rights). Capitis deminutio was loss of the rights arising 
under any of tliese heads. There were three forms of 
eapitis deminutio, viz.: (i) Maximay by loss of liberty in 
any of the ways in which a freeman might be made a 
slave. With loss of freedom went all lesser rights, 
(ii) Meuia, by retaining liberty but losing citizenship and 
family : (a) by becoming a Latin colonist ; (b) by banish- 
ment; (c) by deportation as a punishment, (iii) Minimay 
by loss of family rights merely, liberty and citizenship 
being retained. This happened where a person siii iuris 
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was adopted, or a person alieni mris became ml iiiiL. It 
was effected by any destruction of the 2 >otesfas, whether by 
adoption, co-emption, noxal surrender, or emancipation. 

The results of c. d. would vary with its character. 0. tl 
mminm (or inutafio families) would deprive the person 
suffering it of all the rights which he formerly pcssessed as 
a member of the family he left. If he had been the head of 
a family and passed into the power of another, he lost the 
rights of property and of testation which he formerly pos- 
sessed, and acquired only such as a filirnfamillan might 
possess. If he passed from his natural family to another he 
lost his rights as sims heres of liis natural family, and 
therefore was unable to succeed to its head on intestacy, or 
to require that he should be instituted his heir or dis- 
inherited by name. Similarly, also, where being alieni 
iuris he became sni iuris. By c. d. media he would lose 
the civil and political rights of a Homan citizen. He would 
no longer have the im snffragii, or right of voting ; the 
?//.s honor tm, or right of holding offices ; the commercinm^ 
or rights of property or of making contracts as a citizen ; 
and the connuhinm^ or right of entering into a legal mar- 
riage. If already legally married his marriage would have 
become dissolved, because only a citizen could contract iunke 
n apt ire. By c. d, maxima y the citizen or alien became a 
slave, and thereby lost all the rights available to a 
free man. 

The effect of a citizen being kept in captivity by an 
enemy did not destroy his rights as a Homan citizen, but 
merely suspended them, and on his' return he was by the 
ius postliminii restored to his former position. 

33. Give an account of the gradmd ainelio7*ation of the 
condition of slaves as regards (i) person ; (ii) property. 

To what extent is a slave recognised in the Institutes as a 
person ? 

(i) In respect (f their persons. (Originally the master had ^ 
power of life and death. The lex Cornelia de sicariis 
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(b.c. 82) made it homicide to kill the slave of another^ The 
lex Petronia (b.c. 61) required permission from a magistrate 
before exposing a slave to wild beasts. Clatidiits (a.d. 41) 
forbade the killing of slaves when sick. Hadrian required 
the sanction of a magistrate before inflicting death. 
Antoninus Pius enacted that slaves who had fled for 
protection to the temples on account of the cruelty of 
' tlieir masters should be sold and not restored to their 
masters. He also made it homicide for a master to kill 
his own slave. Constantine and Justinian allowed moderate 
‘ chastisement only. 

(ii) In respect of their property, A slave had no rights of 
property. All he acquired became his master’s, but he was 
protected by custom in the enjoyment of his peenlium or 
privati iLiltCimisitions, and under the Praetorian Tlaw couTd 
contract so as to give third parties rights over the 
available against the master. 

Persona, in Roman Law, in the strict sense of the word, 
nieans a human being invested with or capable of legal 
rights, i.e,, liaving one or more of the tria capita. Hence a 
slave was never regai’ded as a person, although occasionally 
the Roman writers use the word in a more extended sense 
as equivalent to homo, c.g., Gains 48 — 52, followed by Jus- 
tinian in I. 8 pr. Except in a few ambiguous passages, 
such as the foregoing, the slave is uniformly treated as 
a subject of property, a chattel, incapable of legal right, 
although as a human being he diffei’ed from inanimate 
objects in that he might acquire or be subject to natural 
obligations, 

84. R hat methods of manumission tcere in use among the 
P omans ? R hat, aid if event periods in Boman legal history ^ 
was the effect of an informal manuniissionl 

Originally, the regular methods of ' effecting valid and 
^ formal manutnis.sion (legitima manumissio) were : 

(i) Cansu, by entering the slave’s name in the census as 
a ft'eeman. 
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(ii) Testamento, by granting freedom by will, 

(iii) Per Yindictam» by a formal act in the presence 
of the pra?,tor. This was a fictitiour suit in which a person, 
termed assertor Ubcrtatis, claimed the slave as free against 
the master by louchiug him on the head with a wand 
{vindicta) as a symbol of ownership. The master signified 
his assent by turning the slave round and letting him go, 
and the magistrate thereupon declared him free. 

In all these cases it was essential that jhe master should 
have the quiritary ownership of the slave. The Lex 
Sentia imposed a further essential that the owner must 
be twenty and the slave thirty, or else that the ceremony 
must be ])er vindictavi, after giving a satisfactory reason 
for the manumission to a council appointed for the 
purpose. 

Beyond the above methods there were numerous irregular . 
or informal modes of manumitting slaves, e.g., i^er epis-^ 
tolam^ by letter ; inter amicos, by acknowledgment before 
one’s friends ; in ecclesiis, by announcing his freedom in 
the church; and in the time of Justinian any clearly 
expressed intention was sufficient to grant freedom. 

Effects of informal manumission.— Originally any 
manumission that was iiot legitinia had no effect in law. 
The master might treat the slave as a freedinan, but at 
death the master’s heir might claim the freodman as a slave. 
Subsequently the praetor protected the informally manu- 
mitted, and he was called prastoris tuitione liber f but on 
his death the master could claim* the slave’s property. In 
short, the praetor secured him his personal freedom, but gave 
him no proprietary rights. 

In 19 A.D. the lex lunia Norbana made those whose . 
manumission was defective or informal Latini luniani, 
possessing the limited rights of Latini Coloniarii, They 
could not vote or fill public offices, and they had not the 
conmibinm. They could not make a will or take under a 
will (except by fideicommissa), and at their death the 
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manumittor took their propeii;y as if they were slaves. 
They could, however, in many ways attain to citizenship. 

- Long before Justinian citizenship had been granted by 
Caracalla to all the subjects of the Emperor, and Justinian 
enacted that all manumission should result in conferring 
citizenship ; so that he abolished the differences in the 
methods of manumission and in the classes of freedmen. 

85. State the provisions of the Lex ^lia Sentia, the Lex 
limia Norbana, and the Lex Fufia Caninta. Which of the 
former mere retained by Justinian and ivith what modifica- 
tions ? 

The lex iElla Sentia (a.d. 4) (a) required for complete 
manumission that the slave should be thirty, and the 
master twenty years old, or, if not, that the ceremony 
should he per vindictam after good reasons for the manu- 
mission had been shown to the consilium; (b) it ranked as 
dediticiiy those, who prior to manumission, had been guilty 
of great crimes, and their disalilitics were perpetual; (c) it 
restrained manumission in fraud of creditors. The lex 
lunia Norbana (see 34). The lex Fufia Caninia (a.d. 8) 
prohibited the manumission bif 7viU of more than a certain 
proportion of the testator's slaves, Justinian retained the 
provisions of the lc.r ^Elia Sentia as to ago, but modified 
them by reducing tluj age limit of the master to eighteen, 
and, subsequently, by allowing a master to manumit by will 
as soon as he was ca])able of executing one. He abolished 
all distinctions between classes of freedmen, and also 
al)olished the ler Fufia Caninia. 

36. “iVo?/ tamen cuicnnqne volenti nianumittere licet.** 
What are tlw restrictions here alluded to? 

^ “ Yet it is not everyone who wishes to do so that can 

manumit.’' The following could not: (a) The person who 
had mere bonitarian ownership ; (b) an insolvent in fraud of 
his creditors by the lex jdSlha Sentia ; (c) a master under the 



age of twenty, except per vMictari after good cause for the 
manumission had been shown apud concilium ] Justinian 
subsequently allowed him to manumit by will as soon as he 
could make a will ; (d) the kx Fnfiu Caninia restricted the 
number of slaves lo be manumitted hy wilL Abolished by 
Justinian. 

37 . What was the legal position of a frerdman in 
Homan Laio ? What rights had the patron over the 
freedman ? 


38 . ** Libert inornvi autem stains tripertitns antea fuerat” 
What were the distinctions referred to, and when and how 
were they abolished ? 

Freedmen were formerly of three classes, namely, Koinan 
citizens ; Latuii luniani, created by the lex Tunia Norbana 
(see 34 ) ; and dediiicil, created by the lex jFlia Sentia (see 
34 and 38 ). All these distinctions were abolished by 
Justinian, and a slave upon obtaining his freedom became a 
Eoman citizen. But Justinian retained the ius patronatus, 
or the rights of the patron over the freedman. These were : 
(1) Obseguia. The freedman must respect his patron and 
could not sue him without the consent of the pranor. He 
must also support his patron, if necessary. (^) Operce. He 
must give the stipulated services, but was entitled to time 
enough in which to earn his own maintenance unless pro- 
vided by the patron. (3) Inra in bonis. The patron had 
sole rights of succession to the freedman’s property if there 
were no children, and the libertinus died intestate ; he was 
entitled to one-third of the property, if the libertinus had 
no children and made a wnll, where such libertinus died 
leaving property amounting to 100,000 sestertii. 

39 . What indications are given in the Bovian Law of the 
modification of slavery in the direction of serfdom ? 
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40. TJie Eonian text says : All men are either free or 
slaves” 

What classes of im'sons^ however, might be described as 
“ midway between freedom and slavery ” ? 

Midway between freedom and slavery in the later 
Empire was an agricultural class known generally as 
eoloni, and sometimes called rustici, inquilini, or cujricolm. 
These were s^tled on th^states of the larger landowners, 
a portion of which they cultivated as tenants at a rent 
generally payable in kind and fixed by custom. The eoloni 
were mseparably attached to the soil (glebce adscripti), could 
not leave it, and could not be ejected from it, but were sold 
with it If they attempted to escape they could be recovered 
by a real action. There were two classes: colo7ii liberi 
{tril)ntarii, inquilini), who were persona lly, free, could 
pi'optirty, and were subject to few burdens beyond 
the payment of a property tax ; and adscriptitii, or censiti, 
who had noj^al jiroprietary rights, their acquisitions being 
treated as peciiUum, The position of the latter class was 
very similar to that of slaves, except for the fixity of tenure 
which they enjoyed, and probably arose from modifications 
due to custom in the position of slaves on agricultural 
estates. 

The former class probably arose partly from the policy 
pursued by the large landowmers during the early Empire 
of settling on their estates a class of free cultivators, re- 
cruited from the Provinces, or enfranchised slaves, and 
partly from the depression of the smaller landowners, w’ho, 
voluntarily or compulsorily, placed themselves in the same 
position to some large landowner for the sake of protection. 


41, In a mmlern history of English law it is ivritten con- 
cerning the English serf of the 13f/i century (i.) that he was 
not deemed to be in a jmition equivalent to that of the 
Homan colomts, and (ii.) “ J serfs position in relation to 
all men other than his lord is simplc—he is to he treated' as a 
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free man ... a blow given to the serf is a wrom to ine 

urfy 

What was the position of the Bowan colonus referred to 
in (i.) ? W^ould (ii.) be true of the Boman slave ? 

(i.) See preceding answer. 

(ii.) It would not be true: a slave could not biing an 
action for such an injury, though his master might do so, 
provided the injury was such as to amount to an insult to 
the master. 

42. Translate and explain Natalibus non poXCiT 

MANUMISSIO. 

‘‘ Manumission does not affect the rights of birth.” If an 
ingenuus, i.e.^ freeborn, had been regarded by mistake as a 
slave [in servitnte fulsse), and had been manumitted, and 
then his free birth had been discovered, the manumission 
did not alter his original condition, and he did not become 
a libcrtimiSy but remained an mgenuus. 

43. Compare the legal position of persons in mancipio ivith 
that of slaves. Hoiv was ii thnd there were no persons in 
mancipio after the time of Justinian ? 

was a form of legal siil>jection 
which arose when a paterfamilias made a conveyance by 
mancipation of a free person in his power to another. It 
differed from slavery in the following respects : 

(i.) Bondage was an institution of the ius civile ; slavery 
of the ius gentium. 

(ii.) The master had possession of a slave : he was not 
regarded as having possession of tlie bondsman. 

(iii.) The status of a person m mancipio was relative ; he 
was only a bondsman in respect of his domestic lord ; he 
was free as regards all other persons, and remained a Boman 
citizen. The status of a slave was absolute ; he was a slave 
even though he had no master for the time being, as w’here 
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he had been abandoned. Consequently, becoming a slave 
involved maxima caintis demimitio^ while mancipium only 
involved minima capitis deminuiio, 

(iv.) The person in man^cipio was capable of legal marriage, 
and his children were Roman citizens. He also had certain 
personal rights against his superior, c.(j,, he could sue him 
ffir injNna. 

(v.) The person in mancipio on manumission became 
iufjenms-~he did not lose bis rights arising from free birth ; 
the manumitted slave became lihertinns, 

Mancipium was obsolete in the time of Justinian. In the 
tinui of Gains it arose in cases of nox(£ deditio, and tempor- 
arily ill the course of the hctitioiis processes of emancipation 
and adoption. Justinian completely altered the methods of 
emancipation and adoption, and prohibited the noxal 
surrender of free persons, which, as a matter of fact, had 
already quite gone out of use (J. IV. 8. 7), so that this class 
of persons is not found in his time. 

2, Patiua Pothstas. 

44. Uirc a short account of the relafions constitution of the 
Homan familt/, and shmr its bcarimj on ilie nature and 
exercise of the Fatria Votvstas, 

The Roman family was ** an association hallowed by 
religion, and held togetlier, not by inight merely, but by 
conjugal allt'ction, jiarental piety, and filial reverence, ^he 
purpose of marriage was to rear sons who might perpetuate 

the house and family sacra The husband was 

priest in the family, but wdfe and children alike assisted in 
its jmiyers, and took part in the sacrifices to its lares and 
penatesF (jMuirhead : Rom. Law, 30.) The importance 
attached to this religious basis of the family — particularly 
the necessity of perpetuating the family sacra — accounted 
for two institutions in Roman Law, both of which had as 
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their objeet the continuance of the family and its religious 
cult. The first was adoption to supply the failing family, 
and the second was testamentary succession to maintain tiie 
persoJia of the deceased. In the adoption of a person sui 
juris similar considerations operated. This arrogatL could 
originally be effect^^-d only in the comitia ciilata, that is, the 
comitia curiata sitting for the despatch of civil business. It 
was necessary that the College of Pontiffs should give their 
consent to the change to be effected, because the arrogation 
destroyed the head of a family, and it was desirable to see 
that other representatives were left to carry on the ancestral 
worship. The effect of the religious element in the constitu- 
tion of the family was to considerably modify the powers 
given by the civil law to the paterfamilias. 

The government of the family was regulated by religious , 
rules [Fas) probably to a greater degree than by strictly 
legal rules [Ins). The arbitrary exercise of the powers of 
the paterfamilias was restrained, not only by the religious 
duties owing to the wife and children, as participating in 
the family sacra^ but also by the necessity of consulting a 
family council before taking any step which would involve a 
•serious alteration in the position of a in ember of the family 
in regard to the family as a whole [of. th(i conseil de famille 
in French Law). The powers of the patcrfwmilias over the 
property of the family were also limited by like considera- 
tions. He was regarded as a trustee, bound to administer 
it for the common benefit. “ What had come to him by 
descent, the ho'ua paierna avitaquej he was in a peculiar 
manner bound to preserve for his children, any squander- 
ing of them to their prejudice entitling them to have him 
deprived of his administration.'’ 

4S. Define Agnation and show its importance in the earlier 
Homan Law. 

“ The family in Boman Law means the Agnatic family.'" 
Explain and illustrate this statement. 
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46 . State the constitution of the Agnatic family (a) before 
(b) under Justinian. In ivhat tvay could a member of such 
family he freed from Potcstas ? 

Agnation was relationship arising from subjection to a 
common patria potcstas. Persons v/ere agnati who were in 
the same potcstas, or would be in the same j^otestas, if a 
common ancestor were living. 

Cognation was blood relationship, i.e., relationship exist- 
ing betweoi persons who trace their descent from a common 
ancestoi* or ancestress. This latter is our present day notion 
of ivlationship. 

If a table of coguatic relationship be taken anrl its various 
branches traced until a female is reached and that line bo 
pursued no further, all "who remain will be agnates, and 
hence it is that Justinian describes agnates as ‘^all the 
cognates who trace their connection exclusively through 
males,” and hence the explanation of the legal maxim 
Mulier est finis familias.'* 

But this description of .Justinian’s is not correct or 
(exhaustive, because persons may be agnati to each other, 
though there may be no blood relationship, e.g., a stranger 
adopted into a family would become an agnate of that 
family. “The foundation of agnation is not the marriage 
of fathc)* and mother, but the ayjJittidty of ..the fatl^er. All 
persons are agmitically connected together who are 
under the same paternal power, or who havC been under it, 
or who might have been under it if their lineal ancestor had 
lived long enough to exercise his empire. In truth, in the 
primitive view, relationship is exactly limited by patria 
potcstas. Where the potcstas begins, kinship begins, and 
tliei’efore adoptive relatives are among the kindred. Where 
the poiestas ends, kinship ends, so that a son emancipated 
by his father loses all rights of agnation ” (Maine, 149j]f. 

The class of Agnates, as distinct from the gefis, does not 
appear to have received legal recognition during the regal 
period. Their claims, based on plebeian custom (the 
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plebeians having no gem), were prc bably iirst re ngni ied hr 
the XII. Tables. 

Under Justinian the agnatic family still existed, but the 
recognition of blood relationship largely niodihed it. The 
artificial means of enlarging the family by adoption W 0 s 
altered. Justinian provided that only in the case where the 
adopter was an ascendant of the adoptee did the adoptee 
completely pass into the adopter’s family ; in all other cases 
the adoptee retained his rights in the natural family, and 
by the adoption obtained only rights of succession ah 
intestato in the new family. This, together with the dis- 
appearance of the vianuSy obsolete long before the time 
of Justinian, made the Koman family similar to our own. 
The claims of blood relationship were more fully recognized, 
and in his later reforms Justinian gave to collaterals a right 
of succession on an intestacy after the descendants and the 
ascendants together with brothers and sisters. 

The was dissolved: (a) by death of the 

paterfamilias, (b) the father or son suffering capitis deviinutio, 
(c) the son attaining certain dignities, and (d) emancipa- 
tion. 

47. Explain the nature of the Patria Potestas, shotvhuj 
what rights it involved and how they we/rc modified. 

How did it arise and how iras it terminated ? 

The patria potestas was the power wliich the father 
possessed over the persons and proijerty of his children. 

Over the of his children the powder of the father 

w’as originally absolute. He had the power of life and 
death. Hadrian condemned to banishment a father who 
killed bis son discovered in adultery, and Constantine made 
the sisying of a son by a father parricide. The ill-treat- 
ment of children was restrained by Trajan, who compelled 
a father to emancipate a son whom he had treated cruelly ; 
and Valentinian forbade the exposure of cliiidren. The sale 
or pledge of children was allowed, but the XII. Tables. 
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provided that a son became free after a third sale by his 
father. Diocletian and Maximian forbad the sale and 
pledging of children. Constantine continued the prohibi- 
tion but allowed parents in extreme poverty to sell their 
new-born children. Justinian also allowed this, but 
punished creditors who took children in pledge. The noxal 
siu’render of children, by which, previously, a father had 
been able to hand over, in satisfaction, a child who had 
been guilty of some injury to another, was obsolete in the 
time of .lustinian. 

Chwr their j)roi)erty the power of the father was originally 
.absolutes. Everything belonged to him. In the days of 
Augustus the pcculium castrense, property acquired in 
the course of military service, was recognised as 
belonging to the son as his separate property. Later, the 
pec ulinw- quasi-castre n sc t OY in' 0 \n)viy acquired in the exercise 
of C(!rtain public offices and liberal professions, was recog- 
nized. In the time of Justinian the son had : (1) pcculium 
profcctitiunij property coining from the father and strictly 
belonging to the fatlier; {2} peenlium rnstreim nud quasi- 
castrense; (3) peculium ad rent ill urn, property coming to the 
son in any other way. Of tliis the father had tlie usijifruct 
or a life interest, hut the reversion belonged to the son. 

The patria potestas arose : (1) by birth from a legal mar- 
riage (iusUe nuptial see 58 ) ; (2) by legitimation [Ugitimatio, 
see 48 ) ; (3) by adoption {adopt io, see 52 ). 

It was terminated : (1) by death ; (2) by the father or 
son suffering capitis deminufio: (3) by the son attaining 
certain dignities; (4) by emancipation. 

48 . Describe the methods lyirhich Ifujitlmation teas effected. 
How was legitimation per suhsequens mairbmniim intro- 
duced into Bomm Law 'i Subject to wdiat conditions icas it 
allowed ^ 

The offspring of persons living in a state of concubinage, a 
relationship which, although having no legal recognition. 
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was not condemned by custom, mig&t be made legitimate in 
one of three ways : 

(a) Bytblation to the curia. — The ci^naheremeiMoned ' 
was the local senate in towns, the members being drawn 
from the highest rank of inhabitants, called curiales. The 
position was an onerous and expensive one. By becoming 
members of the curia children became legitimate, and 
acquired rights of succession to the father, but gained no 
rights as against other members of the family. 

(b) By subsequent marriage. — This was &?si^lowed 
b^Qoustaiilijae,. and was called legitimatio per suhsequens 
matrinionium. It was necessary that the woman should be 
freeborn, and that no children by a lawful wife existed. 
Justinian required the fulfilment of three conditions: (1) 
that at the moment of conception the parents should have 
been capable of a legal marriage ; (2) that an instrument 
settling the dos or at least attesting the marriage should be 
drawn up ; (8) that the children should ratify the legitima- 
tion.'^ The foregoing requirements of Constantine were dis- 
pensed with. 

(c) By rescript. — This method was invented to meet the , 
case where subsequent marfiage was impossible. Justinian 
by rescript put the natural children, provided there were no 
legitimate child, of a deceased mother into the position they 
would have held had the marriage taken place. This privi- 
lege was also extended to the children of a deceased father 
when he expressed his wish to that effect. 

Legitimation by subsequent maniage has never been . 
recognised in English law, and a child born before marriage 
cannot be made legitimate by this means. But in France 
and Scotland, where the rule of Canon law is followed, 
legitimation may be effected by subsequent marriage. The 
same privilege is found in the Eoman Dutch law. 

49 . What changes in the relations of father and son^ as 
regards property, took place before the reign of Justiniunl 


B.L. 


D 



42 


Law Relating to Beesons. 


80 . What rights did a father enjoy over imperty acquired 
by his son in the time of Justinian ? 

81 . Show in detail u'liat was included ivitJiin peculium 
castrcnse, pecuUum quasi-castremcy and pecidkim adven- 
titinm respectively . 

Originally a filiusfaniilias was on the same footing as a 
slavf^ will I regard to property : all he acquired belonged to 
the paterfamilias. The first step towards modifying this 
harsh rule was to allow him to enjoy his pecuiium to the 
same extent as the slave, but no advance was made on this 
during the republic. 

The second step was the creation of the peculium 
castrense. By an enactment of Augustus, adopted by 
subsequent emperors, a soldier filiusfamilias was absolutely 
entitled to whatever he obtained by gift from his parents or 
relatives for his equipment, or himself acquired on military 
service. 

Thirdly, this privilege was extended to persons engaged 
in the higher civil offices, and their acquisitions vrere known 
as Pecuiium quasi-Castrense. Constantine conferred this 
privilege on officials attached to' the Imperial palace ; it was 
later extended to officials of flic Prastorian Prefect, clerks in 
the Chancery Court, and keepers of records. Later 
(a.i>. 440) to advocates of the Praetorian Court or the Court 
of the City Prefect ; in a.d. 469 to bishops, presbyters and 
deacons, and to thes(3 Justinian added the clergy of every 
grade. Lasth’, the Pecuiium Adventitium was introduced 
by Constantine, w ho enacted that a father should have only 
a lifednterest in the property acquired by his 

children from their mother by her will or on her intestacy. 
The father was bound to manage it with all care, and could 
not sell it to a purchaser, so as to give him a title, even by 
l)rescription. In 395 a.d. the rule was extended to property 
coming from the maternal ancestors beyond the mother,, 
and whether by gift inter vivos or by will. Similarly, 
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Theodosius and Yalentinian gave only a usufruct tc the 
father in property acquired by a son through his wife, or a 
daughter through her husband. (In the time of Justinian, 
the included all acquisitions other than 

the ijeculium castrense and pectilium qmsi-castrensef and 
other than those made from the father’s property. The son 
had the corpus ; the father had the usufruct^ 

^ A further change effected by Justinian was that on the 
emancipation of a son the father was to retain the usufruct 
of one-half the son’s p, adventitium^ Previously Constan- 
tine had allowed the father to retain one-third of the 
property as owner. 

52. What teas the object of Adoption in early Eoman 
Law ? Give a detailed account of the mode of giving a son in 
ado^Jtion (a) in the time of Augtistus, (b) in the time of 
Justinian, Could women adopt ? 

In lohat other tvays than by Adoption could one person pass 
into the potestas of another ? 

53. Give an account of the different kinds of Adoption^ and 
slmv by reference to the primitive restrictions on Adoption the 
true character of that institution. 

Adoption was the admission of a person into the family 
of another, whereby he acquired all the rights of member- 
ship and fell under the patria potestas. It was called Arrogatio ^ 
when the pe rso_iL.adopted w.a&.Mi iuris^ and Adoptio when 
tn^ersoh adopted was alieni iuris. 

Object. — The true object of the system of adoption was 
to prevent the extinction of the family, with its sacra, 
through fruitless marriage and death. “ Adoption imitated 
nature,” so that it was a rule that a younger person could 
not adopt an older; and the a dopte r had to be eighteen 
jearsL^[dfi 3 :.iha^^ adoptee . So, also, casjrati coul<i„nQJt 
adopt, but impotent persons could. Again, women could 
not ^dop'tr'b^^Rs^ couIcT not possess the patria 
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potestas : theirchildren would be in the power of the husband. 

Since the object of adoption was to maintain the religious 
interests of the family, it was necessary to consider the cir- 
cumstances when a person was arrogated. By arrogation 
a family was destroyed because its head (and with him all 
its dependants) became ali^ni iuris. The extinction ,of one 
family must, therefore, not be prevented by extinguishing 
anotlu'i’ ; hence the rule that required the assent of the 
Cpliegti of Pontiffs to arrogation. Their consent was only 
given when tliere were left brothers of the arrorjatiis to attend 
to the ancestral worship. (Muirhead : Rom. Law, 29.) 

The modcvS in which a person was adopted depended upon 
whether tlie process was arrogation or mere adoption, and 
also upon the period. They were as follows : 

I. Arro^atio, or the adoption of a person sui 
notj.u.the power of anyone. 

Prior to Juatinian, arroijatlo of a public character and 
had to be sanctioned by a lex ('uriata, or later by the thirty 
lictors who represented the thirty c/er/cs.fTlie ceremony was 
so called because the adopter and the adoptee were asked if 
they were willing : the people if they ordered it ; and the 
(Jollege of Pontiffs if they objected, l)ecausc by such adop- 
tion a family might cease to exist togetlier with its sacra^ 

U ruler Justinian, arrogation was effected by imperial 
rescript on proof : (1) that the adopter was over sixty, and 
that he was at least eighteen years older than the adoptee ; 
(2) that he had no other natural or adopted children. 

II , Adoptio, or the adoption of a person al ready in the 
power of another. 

I*rior to lustinian, odopiiowas effected hy ma 7 icipatio and 
eessio in here. In order that the adopter should acquire 
power over the adoptee, it was necessary that the natural 
father’s power sliould be destroyed. This was done by the 
natural father s elling his son three times (marie ipatio) : after 
the third sale, the naturariatlier’^s pow’er was destroyed by 
the Law of XII. Tables. The child was then in man cipio 
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to the purchaser, and was claimed by him as a son in the 
fictitious before the magistrate, who 

awarded Ihe child to the adopting father. 

Undci' Justinian, adoption was effected imperio 7nagis- 
trains. This was effected by executing a deed drawn up 
before a superior magistrate, the person giving, and the 
person given, and the person receiving, into adoption, being 
present and consenting. 

The effect of arrogation was to lessen the number of 
families because the person arrogated was, until adopted, 
the head of a family which ceased on his falling in 2 )otestate, 
Adoptio did not, like arrogatio, affect either the status of 
the adoptee or the number of families. 

As above stated, the rule was that women could not 
adopt because they could not possess the potestas ; 

but it was the custom of some Emperors to allow women 
to adopt as a comfort for the loss of their children. Still, 
under these conditions they did not acquire anything in the 
nature of ^latria potestas : their adopted children simply 
stood in the same relation as the woman’s natural children 
would have done, 

54. What restrictions (if anij) 7vere jdaced 7ipon the arro- 
gat mi of a person under the age of jmherty ? 

An hnpuhcs (sui iuris) could not until the time of Antoninus 
Pius be arrogated. That Emperor allowed this to be done 
under the' following conditions : (a) that the arrogation w^as 
honourable and advantageous to the impuhes ; (b) that if he 
died before puberty, his property should go to his natural 
heirs ; (c) that if emancipated or disinherited before puberty 
all his property should be restored to him, including (if there 
were no good reason for the emancipation or disinherison) a 
fourth (Quarta Antonina) of the arrogator’s goods on the 
death of the latter ; (d) that if the arrogatus, on attaining 
puberty, could show the arrogation w^as unfavourable, he 
could claim his property and emancipation. (J. I. 11. 3.) 
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55. What was the effect under Justinian of Adoptio and 
JfJmancipatio on the relation of a sini to his natural father ? 

56. Jlotv did Emancipation affect the interest of a pater- 
familias in the property of his Jiliusfamilias at different 
periods of Homan legal history ? 

57. If at the end of Justinian s reign a father emancipated 
his son, ( 1 ) what formalities would he employed, and ( 2 ) what 
would become of the sou's peculium, if he had any ? 

Effect of Adoption. — When a persoi sui iuris was 
adopted, he ceased to be sui iuris and the head of a family, 
and became one of the family and subject to the potestas of 
the adopter. The adoption of a filiusfamilias had no effect 
on his legal status ; it was the translation of the adopted 
from his former family into that of the adopter. By this 
means he lost entirely the rights that he possessed as a 
member of his former family and acquired all the rights of a 
member of the new family. Juf tinian altered the effect of 
this adoption by ordaining that if the child were adopted by 
a person other than an ascendant, the adoptee retained all 
his rights in his natural family, but did not acquire any in 
the new family, except the right of succession. This was 
called adoptio minus plena. If, however, the adopter 
were an ascendant, the adoption xyasJnJI.. (adoptio 
and the child passed as entirely into the new family as he 
did under the old law. 

^ Emanoipatio. — This was the liberating of a child from 

the patria potestas. 

It was effected originally by mancipatio or ficjtitiijais.ja.ale. 
After the third sale, the father’s power was destroyed and 
the child was in nuincipio to the purchaser. In order that 
the father should have the rights of patronage, and with 
them the rights of succession, he agreed with the purchaser 
that the child should be resold to him. The natural father 
then freed him as he would a slave, and thereby became 
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his son’s patron with the patron’s rights^ Subsequeptty tbo 
praBtor provided against the fiduciary father acquiring the 
rights of the patron and, by implying in every sucH 
ceremony the agreement to re-sell by the fiduciary father 
to the natural father, enabled the natural father to be his 
son’s patron by manumitting him. In the same way the 
natural father became the tutor of the child if under the ag^ 
of puberty. In the time of Justinian, all this fictitious 
process was abolished. Children could be emancipated by 
a simple process before a magistrate, and even an absent 
child could be so emancipated. All the rights were thereby 
reserved to the natural father as were given to a patron. 
If the cmancijmtio were followed by an adoption by an 
ascendant, the natural father would by the adoptio plena 
lose all rights. 

For effect of eniancipatio on interest of paterfamilias in 
property of filiusfamilias : see 50. 

3. Husband and Wife. 

58. WJiat was required in Boman Law to comtitute a 
binding marriage ? 

Consider the result if any condition were not fulfilled. 

Briefly indicate the degrees of collateral relationship^ 
natural or otherwiscy tuithin which marriage was prohibited 
at the times of Gaius and J ustinian respectively. 

Four conditions were necessary to a legal marriage — 

lustn Muptise. 

I. The parties must be yuberes (inalej^lJ:..yeaP8-^f -age ; 
femaleJiS). 

II. The parties must intend to become husband and 
wife. 

III. Their respective patresfamilias must give their 
consent. 

IV. The parties must have the connubium. 



48 


Law Relatikg to Versons. 


The connubium involved the following conditions : 

(a) The parties must be Koinan citizens or otherwise have 
capacity to contract a legal marriage (absolute conimhium ) ; 

(b) They must not be within the prohibited degrees of 
relationship. Marriage between persons not having absolute 
connubium was termed nuptisB simply (not iustm nupim). 
It was gentile marriage (hire gentium). 

Marriage was forbidden — 

(a) On grounds of public policy, between senators and 
freedwoinen (a restriction abolished by Justinian), the 
governor of a province and a native of that province, 
guardian and ward, Jew and Christian, and in a few other 
oases. 

(b) On the ground of relationship, between ascendants 
and descendants by blood or adoption, and between 
collaterals, if related within certain degrees (see infra). 

^ If the conditions necessary for marriage, either civil 
(iusim) or gentile (iure gentium), were not fulfilled, the 
union came under the head of stuprum {i.e., an illicit 
connection), and the children would be spurii, and the dos 
and marriage gift were liable to confiscation. Bigamy and 
incest were severely punis hed. 

Collateral relationship . — Originally marriage was forbidden 
between collaterals up to the sixth degree. Subsequently 
the prohibition was reduced to the fourth degree, i.e., to 
the intermarriage of fi rst cou sins. Finally, it was further 
reduced to the third degree, with this restriction, that if 
one of the collaterals was only removed by one degree from 
the common ancestor he w^as regarded as a quasi-ascendant 
and incapable of intermarriage at any degree, e.g., a man 
could not marry his brother’s or sister’s granddaughter, 
though only related in the fourth degree (Poste). 

89 . Hoiv wafi marriage celebrated and hoiv dissolved ? 

^ In early times marriage was celebrated in three ways : 

!• By Confarreatio, a religious ceremony peculiar to 
patricians, whereby the wife passed into t he power 
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of her husband, taking practically the legal position of' a 
dau^ter. 

II. By Coemptio, an adaptation of the ancient ceremony 
of Mancipatio. This also had the effect of placing the 
wife in maun. 

III. By Usus. — This was a lower form of civil marriage 
requiring no particular ceremony. The husband acquired 
manus over the wife after cohabitation for a year, unless 
she interrupted his possession by absenting herself from 
his house for three nights in the year, and so breaking the 
continuity of the usus (usurpatio). This was provided by 
the Law of the XII. Tables, and w^as based on the princi- 
ples governing nsucapio (see 122 — 124). 

(These three forms of marriage fell into disuse, and were 
gradually superseded by a “fashion of wedlock^ old 
apparently, but not hitherto considered reputable — which 
was founded on a modification of the lower form of civil 
marriage” (Maine). It amounted merely to a delivery of j 
the woman to the man, with the intention of becoming | 
husband and wife. The rights of their respective families ; 
were undisturbed, and the wnfe remained in the power of | 
her father and did not pass in nianum. 

The dissolution of marriage is dealt with in 60. 

60. Sir Henry Maim says, conccrnimj the Homan marriage^ 
tie of the early Empire, that it was “ the laxest the icestern 
world has seen.'" What did he mean ? What stejhs luere 
taken by the Christian Emperors to alter the state of things 
to u'hich Sir Henry Maine alludes ? 

Compare Homan and English Lair with regard to the con- 
ditions of a valid divorce. 

Maine refers here to the ease with w^hich the marriage 
tie might be dissolved. The methods by which divorce 
could be effected were : 

I. Where a wife did not pass in manum she remained in 
the power of her father, and in the exercise of such power 
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the father could take back his daughter against the wishes 
of both her and her husband. Antoninus Pius prohibited 
this, and Marcus Aurelius qualified it by the words “ unless 
for very weighty reasons.” 

IJ. Mutual consent was suflicient to divorce the parties, 
and the State offered no interference until Justinian pro- 
hibited it except in three cases: (a) When the husband 
was impotent ; (b) when either party wished to enter a 
monastery ; (c) when either was in captivity for a certain 
length of time. Later, penalties were added. Persons 
dissolving marriage by mutual consent forfeited their pro- 
pert}', and were confined for life in a monastery, which 
took one-third of the property, the remaining two-thirds 
going to the children of the marriage. Justinian’s successor 
repealed these prohibitions. 

111. Divorce might he effected by eithei' party without 
the consent of the other. Before the /rx I alia de adultc^ 
riis^ no special form w’as required. But this law required 
a lihellus repudll to l)e deliveied by a freedman in the 
presence of seven Roman citizens above the age of puberty. 
The written record of the marriage was destroyed and the 
divorce publicly registered. 

Jirstraints on this dlrorce , — A wife in mann could not 
divorce her husband; if he divorced her she could compel 
him to i-elease licr from his manus. 

The Irx liiUa gave an innocent party certain claims on 
the property of the guilty party. 

(’onstantine allo^ved divorce for certain heinous offences 
and punished divorce for other causes by forfeitures of 
property. 

Theodosius and Valentinian allowed divorce for a number 
of serious offences against law and morality, otherwise for- 
feitures were inflicted. 

Justinian repealed all former constitutions. He allowed 
a wife to divorce her husband on certain grounds such as 
treason and immorality, and she thereupon received her 



51 


Husb^ind and WlFK. 

^owry and her husband’s portion {domtio propter nuptias) 
for life, with the reversion of it to her children, or to herself 
if no children. Divorce on other grounds was punished 
by forfeiture of her dowry and a prohibition agAinst her 
remarrying for five years. 

A wife might be divorced for similar reasons, forfeiting 
her dowry if there were no children, or if there were, the 
husband held the dowry for his life, and the reversion went 
to the children. If divorced for other reasons the husband 
forfeited the dowry and donatio propter nuptias (Hunter). 

Roman and English Divorce. — The former has already 
been described. In England divorce can only be decreed 
by the courts. Husbands and wives may agree to separate, 
but the marriage-tie remains. The laws of divorce are very 
stringent and unequal. A husband can obtain divorce from 
his wife for her adultery, but the aduItery„„of,_a,, h^^^ 
no^rQund for divorce bj tfe^-^^^^Dless accompanied by 
•desertion or cruelty on the part of the husband. Marriages 
may be annulled by the court on the ground of impotent 
on either side. 

61 . Dejine Nuptice. What v'as the relation of Nuptice to 
Manus ? State the conditions that had to he fulfilled before 
the bond of nuptice could he contracted. 

Hoto did the j^osition of a married loovian vary according 
m she was in the vianus of her husband or not ? 

Nuptice, sometimes called MatFimonium, as distin- 
guished from iustce nuptice^ ucstum 7natrinwniunif was 
marriage between persons who had not the connubiurn, and 
who could not therefore contract a valid marriage by civil 
law. Nuptice was, however, recognised by Gentile Law as 
a lawful and honourable union, inferior only to iustce 
nuptice, in that it did not create patria potestas, but the 
issue were legitimate as opposed to nat ural c hildren 

With the exception of the connubiurn, all the requirements 
to effect a civil marriage were necessary to create nuptice. 
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Manus was the term applied to the rights which a 
husband possessed over the wife when marriage was con- 
tracted in certain ways and under certain conditions (see 
69 ). Niqjtice was a necessar}' condition to the acquisition 
of, but did not necessarily confer, maims. 

Mamis only resulted where nupim was accompanied by 
the conditions before referred to. 

If a wife were in maim she became practically in the 
legal position of a daughter in her husband’s family, and 
all lier ])roperty and all her power of dealing with it passed 
to her husband or to the paterfamilias in whose pow'er he 
wjis. A wife in maim was. caUed4^«i^c^rtpw7/^ 

If not in maim the wife, called nuitronay did not pass into 
her husband’s family, but remained in her own. She had, 
after marriage, the same capacity to acquii’e as she had 
before marriage ; and the property she possessed oi* sub- 
sequently acquired, did not belong to her husband ; subject, 
however, to the provisions of the marriage contract. Nor 
in the absenc(! of dos had th • wife any claim to mainte- 
nance by her husband. 

62 . State the rules for deierminnuf the legal eondition of 
children born of parents of unequal status. 

A. child born of a legal marriage (instce nuptice) followed 
the status of the father at the time of conception. A child 
born out of civil wedlock folio w^ed the status of the mother 
at tlie time of birth. This latter part of the rule w'as by 
the time of Gains modified in favour of liberty, and if the 
mother was free at any time between conception and birth, 
the child was regarded as free. The same rule applied to- 
the offspring of a Latina luniana and a Roman citizen, or 
of a Latinus luniavus and a female citizen (G. I. 79, 80). 

In the case of a gentile marriage, by the Lex Minicia (of 
uncertain date) the offspring w^ere to follow the condition 
of the parent of lower status, but, as stated above, this did 
not apply to the issue of marriages of Latini(8e) luniani(ge) 
with citizens. 
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63. Did marriage coAise any legal disability in either ' 
hand or toife^ or entitle either to rights in the property of the , 
other ? 

Marriage in later times did not produce any proprietary 
disability in the case of either husband or wife, or confer 
on either rights in the property of the other inter vivos ^ 
unless such property were settled by way of dos or donatio 
propter nuptias. It gave, however, a right of succession on 
intestacy, in default of cognate relations. 

Gifts between husband and wife, except by way of 
marriage settlement and small occasional presents, were 
invalid. 

In the earlier law a wife who came in manum was subject 
to all the disabilities, but also had the rights of succession, 
of a person under power. 

64. Distinguish Manus from P atria Potestas and Man- 
ciyium. What teas the legal position of a married woman in 
the time of Justmianl 

Manus was the power of the husband over his wife, and 
originally was legally unrestricted. Patria potestas was 
the power of the father over the children of the family, and 
was, also, originally unlimited. Mancipium was the power 
acquired over a free person who had been sold, or had sold 
himself, to another by the ceremony of mancipation Such' a 
person, also called mancipium^ became in loco servi ; but he 
was not a slave, and any insult or injury done to him by 
the holder might result in an actio iniuriarum by the person 
who gave the mamipium. The mancipium was released by 
the same modes as a slave was manumitted, but none of 
the statutes relating to manumission applied. 

In the time of Justinian a married woman never was 
manu : she did not enter the family of her husband, but 
was only allied to it. She remained in her father's family, 
who compounded with the husband for his liability to 
maintain his daughter by giving a dos with her. Beyond 
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this (los the husband possessed no rights over his wife’s 
property, whether acquired prior or subsequent to the 
marriage. The Jmsband could not sue or be sued in 
respect of coiiti’acts made by the wife. Husband and wife 
had inerely an ultimate right of succession to each other in 
default of blood relations {cognate). 

65 . Give an account of the Roman Law as to Dos ; and 
sag irhat, at different periods, u'cre the relations of husband 
and wife as regards propertif. 

The institution of the dos was of great antiquity, and its 
early history cannot be traced with certainty. It was the 
dowiy or property contributed by the wife, or some one on 
her behalf, towards the expenses of the marriage. Some 
writers regard it, when given by the wife's father, as a kind 
of composition to satisfy his liability to maintain his 
daughter — a liability which her marriage did not destroy. 
At first the husband was regarded as owner of the dos 
during the rnarriag(3, although he was usually bound to 
restore it or its value on dissolution thereof. His rights, 
however, were gradually restricted. He was allowed to 
alienate or mortgage dotal property until the lex lulia 
prohibited the alienation of lands in Italy belonging to the 
dos without her consent, or the mortgage thereof even with 
her consent. Justinian prohibited alienation either by sale 
or mortgage of immovables belonging to the dos wherever 
situated, and whether the wife consented or not. 

The husband was bound to take the same care of the 
dotal propei ty as he did of his own, f.e., he was liable for 
culpa levis in co?icreto. but was not liable for accidental 
loss. Things fungible and things taken at a valuation (res 
(estimate) became his property and were at his risk, the 
obligation being to return them in kind or money ; other 
things liad to be returned in specie. He was entitled to 
the fruits and income of all kinds of dotal property, and 
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could claim reimbursement for necessary expenses,' ‘ Oh 
the death of the wife or the dissolution of the marriage, *he ^ 
had to restore the doR to the wife or her heirs, or, in the 
case of (hs profecMia or dos receptitia to the settlor. (See 

67.) 

For the relations of husband and wife as regards property : 
see 63. 

66. Wliat ivere the husband's rights and duties in reference 
to dos ? What do you know of the importance of the Boman 
institution of dos in general legal history ? (See 65.) 

The importance of dos in legal history lies in the fact- ^ 
that the institution, together with many of the rules of 
Eoman Law regarding it, has descended to those modern 
systeinsjof law jyiuqh are founded on Eoman that 

oOWic e. (See, by way of illustration, 69.) 

67. ^tatc the principal kinds of Dos and the rides applic- 
able to each. 

Dos was of three kinds : 

I. Dos profectitia, when given by a male paternal 
ancestor. 

II. Dos adventitia, when given by the wife herself or by 
any other than a male paternal ancestor. 

HI. Dos receptitia, when given with a stipulation that 
it should revert to the donor on the dissolution of the 
marriage. 

The following rules regulated the devolution of the dos 
(a) On the death of the husband. 

Beceptitia went according to the agreement on 
which it was given. 

Profectitia and Adventitia reverted to the wife if 
sui iuris, or to the wife's father if she were in 
his power. 
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(b) On the death of the wife. 

Beceptitia went according to the agreement. 

Profectitia reverted to the donor, if surviving, 
subject to a right to retain one-fifth in respect 
of each child of the marriage. If the donor 
were not surviving the husband took. 

Adventitia went to the husband. 

Justinian altered these rules by depriving 
the husband of the dos^ and giving it to the 
heirs of the wife without any deductions for 
the children. 

(c) On divorce, 

Beceptitia went according to agreement. 

Profectitia and Adventitia reverted to the wife, 
or to her father if she were in his power ; 
unless the wife were guilty of misconduct, in 
which case the husband might retain the dos 
— absolutely if there were no children; for 
life, if there were. 

In Justinian’s time, therefore, the husband had, in 
general, only a life interest in the dos, and lost it entirely 
on the death of the wife or dissolution of the marriage 
(except in the case of divorce through the wife’s mis- 
conduct). 

68 * ^Vhat provision for sustaining the matrimonial expenses 
was made (a) on the ivifc's side, (b) on the husband's side, at 
anij period of Boman legal history ? 

The wife’s contribution to the matrimonial expenses was 
the dos : that of the husband was known as the donatio ante 
nuptias* This w’as a settlement before marriage by the 
husband oji the wife as his contribution to the expenses of 
the marriage. It was governed by the same rules as the 
dos, and, like the dos, was protected against the claims of 
creditors. Justin allowed the donatio ante nuptias to be 
increased during the marriage, and Justinian allow^ed a 
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settlement by the husband to be made during the marriage,- 
hence the change of name from donatio ante nujptias to * 

donatio propter nuptias. (J. II. 7, 3.) 

69 . Compare Boman Latv with the following statements 
upon French Law : — 

“ Dowry is the property which the wife brings 

to the husband to bear the household expenses ” (Cod. Civ. 
section 1540.) 

“ The husband has the sole management of the dotal pro- 
perty during the marriage"' {ibid.y section 1549). 

*'Beal estate given as dotory cannot be conveyed or mort- 
gaged during the marriage {ibid.y section 1554). 

“ If the dowry consists in real estate . . . the husband 

or his heirs may be compelled to return it immediately after 
the dissolution of the marriage. If it consists in a sum of 
money the restitution can only be compelled one 

year after the dissolution" {ibid,, sections 1564, 1565). 

All these statements of French law are reproductions of 
the Eoman Law relating to the dos in the time of Justinian. 

Originally, however,. the dos probably became the absolute 
property of the husband, subject only to an obligation to 
return its value on the termination of the marriage. The 
Lex lulia de fundo dotali forbade the sale of landed property 
in Italy belonging to the dos, without the wife’s consent, or 
the mortgaging of it even with her consent. Justinian 
extended the provision and forbade the alienation of dotal 
land wherever situate, either by way of sale or mortgage. 
Previously to Justinian’s legislation, the husband (in the 
absence of special agreement) had been allowed to return 
fungible things belonging to the dos by three instalments in 
successive years. 

70 ^ Compare English and Boman Law with reference to 
the relatiofi of husband and wife, 

(1) In English Law, the husband is bound to maintain 
his wife, and the wife is also liable to maintain her pauper 


R.L. 
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husband if she be able ; whilst in Roman Law neither was 
under any obligation to support the other. (2) In Rome, 
the husband was not liable on his wife’s contracts, whereas 
in England he may be, and his wife has generally an implied 
authority to pledge his credit for necessaries. (3) Gifts 
between husband and wife were forbidden in Roman Law, 
and were recoverable by the donor during his or her lifetime ; 
English Law now permits such gifts. (4) The marriage 
settlement in England provides for the children, but no 
such prosision was made in Rome. (5) Marriage cannot 
be dissolved by the mutual consent of the parties in English 
Law, but can only be dissolved by the Courts after strict 
proof of certain misconduct by the one against whom the 
divorce is sought. In Rome, marriage might be dissolved 
by mutual consent, and even by the desire of one party, 
but in this latter case, it was subject to restrictions in later 
law. 


IV, — Tutors and Curators. 

71. Describe the Boman system of (jnardianship. 

72. hi what cases, and for %o1mt purposes, were a tutor and 
ai ra to r respcc t i ve ly appoi nted ? 

In Roman Law, two kinds of guardianship were recog- 
nised : (1) Tutela, which occurred in two cases, (a) Tutela 
impubernm, and (b) Tutela mulierum ; and (2) Cura, of 
which there were three cases : (a) Cura minorum ; (b) Cura 
procligi ; and (c) Cura furiosi. 

The essence o( tutela consisted in the auctoritatis inter- 
positio, the enabling the ward to perform acts valid in law. 
The tutor’s “ authority consisted in his actively co- 
operating in the act, so as to augment and fill up the legal 
personality of the ward [augcre, auctor fieri), and so complete 
his legal capacity ; hence it could be given neither before 
nor after the act, nor by an agent. The auctoritas might 
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be accompanied by the right of gfistio, th^ management \ 
fl.nd dift pn«i|^o^ of_ the property of^ t^^jward, but this waSc 
not essential ; for instance, it was not involved in the^ 
tutelage of women. 

The right of gestiOj on the other hand, was essential to 
ctira. The object of cura was to exclude persons deemed 
incapable of managing their property from such manage- 
ment. But the curator had no auctoritatis interposition 
He had no power to supplement imperfect legal capacity in 
the ward. 

Guardianship of hnpuheres — Tutela impuberum. — In ^ 
the case of persons below the age of puberty, tutors were 
appointed to manage the pupil’s property, and to supply 
what was wanting in the pupil’s legal capacity. A tutor 
was necessary although the pupil had no property to be 
managed, because, without a tutor, the pupil could not 
enter into contracts or perform other legal acts. There were 
two periods in this tutelage : (a) up to seven years of age, 
the child was called infans. At this time he could not take 
part in any legal act : he had neither intellectus nor jtodicium. 
All transactions affecting him or his property were carried 
out in the name of the tutor ; (b) from seven to fourteen 
years of age the child was xmhertati proximuSn Here the 
c hild had intellectus but not fiulicium : the child acted in 
his own name, but the sanc^ja^^umtoritas) of the tutor 
was necessary to complete the pupil’s legal capacity and 
make the transaction effectual, 

(xUQ£Mi^mhip.oJ. womcn^ muUemim. — Under the 

earlier law women were under perpetual tutelage. But, in 
the case of women of full age, the powers of the tutor were 
at an early period limited to the auctoritas interposition and 
did not include the yestio. By degrees even this was 
reduced to a mere form. Thus, a woman was allowed to 
deal with res nec niancipiy and bind herself in any trans- 
action not governed by the strict ius civile without the 
tutor’s authority. Again, a woman could acquire the power 
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to make a will by a fictitious coemptio followed by remanci> 
pation and manumission, by which she obtained fiduciary 
tutor who was bound to give his formal sanction to the will, 
The Lex Papia Poppcea (a.d. 9) exempted women having 
the iuH liberorum from tutelage. Claudius abolished the 
lerjitirm tntela of the agnates over women. Hadrian allowed 
women to make wills without going through the ceremony 
of tUKiiwplio. and made it compulsory on a tutor to give his 
ductoritas, unless such tutor were a parent or patron. It 
was not until after the reign of Diocletian that the guardian- 
ship of women entirely disappeared. 

Guardianship of other persons — Cura.- —The third class of 
persons over whom guardianship was exercised were those 
above the age of puberty, but who, from some particular or 
accidental cause, were not deemed capable of exercising or 
protecting their lights and property. Such persons were 
adolescentes (those between the age of puberty and perfecta 
(etasy i.e., twenty-five), insane persons, prodigals, and deaf 
mutes. The guardian appointed over such persons was 
called a curator. A curator might also be appointed for 
special purposes, c.f/., to conduct a law suit ; to fill the 
place of a tutor who had become unfit, or to act conjointly 
with a tutor who was not fit to manage the affairs of the 
pupil. Originally no protection was accorded to persons 
over the age of puberty, until the lex Plaetoria rendered 
persons found guilty of overreaching them liable to criminal* 
prosecution and infamy. Subsequently, the praetor pro- 
vided a remedy by restoring to his former position (restitutio 
in integrum) any person under twenty-five who entered 
into a transaction detrimental to his inteiests. Finally, 
Marcus Aurelius directed curators to be appointed, without 
inquiry, whenever applied for. 

78. Distingiiuhand compare Tuiela and Cura. 

Tutela was the guardianship exercised over a free person 
on account of his being below the age of puberty. The 
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object of the appointment of such guardian was, so 
much to control his property as, to supply what was defeotivo 
in the pupiFs legal capacity so as to enable him to perform 
legal acts. Cura was the guardianship exercised over a 
free person above the age of puberty who, owing to some 
cause or other, was incapable of looking after his affairs, 
<>. 7 ., an insane person or a person under twenty-five years 
of age. A curator might be appointed to act generally, or 
his appointment, unlike that of the tutors might be confined 
to a particular occasion or purpose. The duty of the 
curator was to manage the property of the ward and to 
assist and protect him in the transaction of business. In 
later times the duties of a general curator were practically 
the same as those of a tutor ; both were charged with the 
care of the person as well as the property of the ward. 
There remained only the technical distinction that the 
curator’s functions did not include the auctoritas inter- 
positio. 

74. State and explain the terms of the definition of Tntela 
yiven in the Institutes, 

“ Tutela is the authority and power given and allowed 
by the civil law over a free person for the purpose of 
protecting one who on account of his age is unable to 
protect himself” (J. I. 13, 1). The law allowed [permissa) 
a paterfamilias to appoint a tutor for his child and almost 
invariably confirmed the appointment. Failing such ap- 
pointment the law gave (data) the infant a tutor, either by 
imposing the office on the nearest agnate, or, in Justinian’s 
time, the next-of-kin, or by a special appointment being 
made by a magistrate. The tutor was only appointed 
when the free person had no protection, so that such person 
must be sui fims ; because otherwise he would be under 
the protection of his paterfamilias. The protection ex- 
tended not only to the pupil’s property but also to all his 
judicial or other business transactions, the tutor supple- 
menting his imperfect legal capacity. 
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78. WJui^t were the duties of the tutor Were they 
identical with those of an English guardian'} 

(See 71 and 77.) 

Those duties wore not the same as those of an English 
guardian. The latter has the custody, maintenance, and 
education of his ward. In Rome, the mother, if no one 
W'ere appoifited by the father for this special purpose, had 
the custody of the child, and the praetor fixed the amount 
required foi' maintenance. The tutor’s duty was to provide 
the funds lor this purpose out of the propei'ty of the pupil 

76. State accurately the several cases in which — 

(a) A tutor could act for his 2 >upil ; 

(h) A jrupil could act without his tutor ; 

(c) The concnirrcnce of both was necessary. 

(<^0 A tutor could act for his pu])il when the latter was 
under the age of seven years. Up to that age the tutor 
represented the pupil and had sole management of his affairs. 

(b) From seven to fourteen of age, the pupil could 
act without his tutor in transactions involving the acqui- 
sition of some right or benefit without any liability being 
incurred, e.g.^ he could accept a legacy, for that could only 
be for his benefit. 

(c) But where the transaction involved the alienation of 
property by, or the imposing of a liability on, the pupil 
(e.g., the entering on an inheritance), the concurrence of 
both was necessary. 

77. Explain: 

(a) The functions of a Homan tutor ; 

{li) The mode of his appointment ; 

(c) The circumstances in which he might cease to hold 
office. 

(a) Functions. 

The tutor’s functions fell under tw^o heads : (1) auctori- 
tatem interponere ; (2) negotium gerere. 
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As regards (1) his authority was required to supplaiTy3at 
the capacity of the pupil in all legal acts ; without it such 
acts would be ineffectual to bind the pupil or hi’s property, 
Under (2) his duties were to manage the property of the 
pupil ; to make an allowance for his support, such allowance 
being, if necessary, fixed by the magistrate ; to provide for 
his custody and education, but not to undertake the task 
himself. 

(b) AiJpointment, 

(1) By Statute— T\xttl2L Legitima. — This was of two 
kinds : (a) parentum, (b) patroTionm, The XII. Tables 
made the acjnati tutors when the paterfamilias died without 
nominating a tutor, or when the tutor nominated died 
before the testator. When a testament named a tutor for 
a future time or conditionally, or the tutor named was 
incapable, or was excused from acting, the agnates did not 
assume the tutelage ; it passed to a tutor datmis, i.e,, a 
tutor named by the magistrate. 

Justinian conferred the tutela legitima on the next-of-kin, ’ 
whether agnate or cognate. 

The patron and his children became the tutors of a freed- 
man under age. 

The paterfamilias was the tutor legitimus of a filius- 
familias under age. 

(2) By operation of law — Tutela Fiduciaria. — In the - 
time of Gains, this term was applied to the tutelage vested 
in a person, who in the process of emancipating a son, 
instead of remanci])ating the son to the father ^manumitted 
him, and so became his patrohT'^ He held the ’tutelage in 
trust for the father. In the time of Justinian, the term 
was applied to the tutelage vested in the filiifamilias over 
an impubes emancipated by the paterfamilias, on the latter’s 
death, without nominating a tutor. 

(3) By testavient—TuielBi testamentaria.— No one but 
a paterfamilias could nominate a tutor by testament, and 
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be could only do so for such of his descendants as became 
Jiui iiiris on his death. He could, however, nominate a 
tutor to a posthumous child. 

(4) By aiipointmcnt by a magistrate — Tutela Dativa. — 

[ Tutors were thus appointed when there was no testamentary 
or kgitimus tutor, or whenever the office was otherwise 
vacant. By the Lex Atilia (date uncertain) it was provided 
that the appointment of tutors at Rome should be made 
by the Prcetor urhanus and a majority of the tribunes, and 
by the LeX lulia et Titia (b.c. 31) appointments in the 
provinces were to be made by the Prcssides. Some changes 
in the appointing authorities were subsequently made by 
the Emperors, the Praifect of the city being invested at 
Rome with co-ordinate jurisdiction with the Pnetor. In 
Justinian’s time the appointment was made at Rome by the 
urban Praefect, and where the property of the pupil was 
small by the Pruetor ; in the provinces, where the property 
of the pupil was under 500 solidi by the municipal magistrates 
in conjunction with the bishop, and in other cases by the 
Pra38ide8. 

(c) Ceasing to hold office. 

The tutor was discharged from his office — 

(1) By the pupil reaching puberty ; 

(2) By death or capitis deminutio of the pupil ; 

(3) By death or capitis deminntio maxima or 7ncdia of 
the tutor, or in the case of tutors legit imif by c. d. 
minima, 

(4) In case of testamentary tutorship, where the appoint- 
ment is for a certain time or subject to a certain condition, 
by the expiration of the time or the fuihlment of the 
condition ; 

(5) In the case of tutors dativi, where appointed pending 
a condition or until a certain time by the fulfilment of the 
condition or expiration of the time ; 

(6) By magisterial discharge after showing grounds of 
excuse to the satisfaction of the magistrate. 
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(7) By a magisterial order for removal, on the ground of 
misconduct, in an actio suspectL This involved infd,my/ * 

78, ^'Tiit6la, wldch began by being conceived as a rights 
was eventually regarded as a burdensome duty^ Explain 
this statement. 

The original object of tutela was to protect the interests 
of the ward’s family, and to prevent the alienation of the 
ward’s property teethe prejudice of the rights of suc^ggiSian 
of^jhgi..agnates. The tutela legitima was thus closely con- 
nected with the right of succession, and devolved on those 
persons who were interested in the succession. The gradual 
disintegration of. the joint fajoiily,. organisation and the 
growth of testamentary power led to the institution being 
regarded from an entirely different point of view. It came 
to be looked upon as an office of trust, the main object of 
which was the protection of the ward and his or her 
property during minority, the tutor being strictly account- 
able and. precluded from deriving any profit from his office. 
It thus became a burdensome duty, exemption from which 
was regarded as a privilege only to be conceded on special 
grounds, such as public service, age, professional status, 
adverse interest, etc. 

79. How did tutelage of loomen of full age differ from 
tutelage of pxipillil Do you hnoio of any stages in the 
disappearance of the former 1 

The tutela of women differed from that of pupilli in the 
following points : — 

I. It continued for life, while tutela of ptipilli came to 
an end on attainment of puberty. 

II. The pupillus required the auctoritas of the tutor for 
all legal transactions which might involve liability; a 
woman above the age of puberty, however, could alienate 
res me mancipi and could take part in any legal transaction 
not dependent on the strict ius civile without the inter- 
vention of her tutor. 
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III. In the case of women above the age of puberty, the 
tutor’s powers, at any rate in later times, were confined to 
giving his auctoritas ; he could not interfere in the manage- 
ment of her property. 

IV. A woman, unlike a iniiyilluH, w^as, in many cases,, 
able to choose her tutor. 

^ V. Tn the time of Gains a w^oman could usually compel 
her tutor to give his auctoritas to her acts, unless the tutor 
were a patron or parent (G. I. 190 and 192). 

VI. Tutcld of w^omen might, in most cases, be traits- 
f erred. 

Stciijas in disappearance of tuiela 7iml}eru}n. 

(a) Various expedients adopted to enable a woman to 
choose or change her own tutor, e.g.y direction in the 
ascendant’s will to that effect, and fictitious coemptio, 

(h) The Leges Julia et Papia Popjnm provided that 
ingeuiue having three, and freedwomen having four, children, 
should be free from tutelage, 

(c) Abolition of tutoj'ship of ag-'ates, in the case of women 
of full age, by Claudius. 

It W’as revived in a modified form, /.c., in conjunction 
witli tutorship by cognate hiothei’s of full l)lood, by 
Constantine, but disappeared before the time of Justinian. 

In the time of Gaius the tnte.la mulkrum had become a 
mere form except in the case of tutovvship of patrons and 
parents. 

80 . Shoic the origin and development of Cura Minorum. 
How did the fiimtions of a Curator differ from those of a 
Tutor'} In udiat cases was a Curator apjyoiuted in mature 
Eoman Law ? 

* No provision appears to have been made for the protection 
of persons over the age of pubei'ty, other than insane and 
imbecile persons and prodigals, prior to the Lex PlaBtoria, 
an enactment referred to by Plautus, This subjected to in- 
famy and criminal prosecution any one who took fraudulent 
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advantage of minors under twenty-five years of age. Sub- 
sequently the Praetor introduced the remedy known as 
restitutio in integrum, by which he decreed the rescission 
of any transaction detrimental to a minor, and restored 
him to his former position. In consequence, the practice 
grew up of appointing curators to look after the interests 
of minors in the transaction of any business of importance. 
A constitution of Marcus Aurelius directed curators to be 
appointed, on the application of a minor, as a matter of 
course ; and it came to be the duty of a retiring tutor to 
advise the pupil to obtain a curator. In the later Empire 
it was the custom to appoint permanent curators to minors 
having property to manage. In three cases the appoint- 
ment of a curator could be insisted on. When a minor 
(1) w^as party to a law-suit, or (2) had a payment to receive, 
or (3) tutors were rendering their accounts, the rival litigant, 
the debtor, or the tutor, could require the appointment of 
a curator to protect themselves against the renewal of the 
suit, or to avoid any question as to payment or the accuracy 
of the account, as the case might be. 

For the difference between functions of Curator and 
Tutor, see 72 and 73. 

81. What is meant by perfecta etas'} What disabilities 
or privileges were recognised in persons under perfecta etas ? 

82. What, in connection with the law of guardianship, 
is meant by venia cetatis ? 

By perfecta sstas, in Koman Law, was meant the age of 
twenty-five, when a person became fully capable of acting 
for himself in all respects without the intervention of a 
tutor or curator. 

Persons under twenty-five, although in the earlier law 
capable of acting for themselves, were at an early date 
protected from imposition by the Lex Plcetoria (about the 
end of the third century b.c.), which made persons circum- 
venting minors liable to criminal proceedings. The Proctor 
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also intervened in favour of minors, and would decree a 
restitutio in intcgncm in any case in which a transaction 
operated to their detriment. In later Koinan Law no 
transaction was binding on a minor without the consent of 
the curator [see Girard, pp. 230 — 1] unless vcnia cetatis had 
been granted to the minor. 

The alienation, except under imperial authority, of lands 
belonging to minors was forbidden by a Sc. under Septimius 
Severus. 

Venia setatis (introduced by Severus and Caracalla) was 
a term applied to the dispensation, occasionally granted to 
persons under twenty-five years of age, enabling tliem to 
manage tlieir own affairs without the assistance of a 
curator. It might he granted to males when over twenty 
years of age, and to females when over eighteen. 

83 . State what j/ou know of the historff and character of 
tiu enratorship of prodojah. 

The interdiction of prodigals had been recognised by 
eustomary law even prior to the XII. Tables. That law 
provided that prodigals should be placed under the curator- 
ship of their agnates. This provision, liowever, only 
applied to the case of those who wasted the property 
coining to them on intestacy from an ascendant. ^The 
Prictor extended the interdiction to persons dissipating 
their property, in whatever way acquired, but in such cases 
the curator was appointed by the magistrate (dativus) on 
the application of the relations : the office did not neces- 
sarily devolve on the agnates. The curator was entrusted 
with the management of the prodigal’s property, the latter 
feeing disabled from doing any act by which his property 
might be alienated or charged, or which might subject him 
to liability, without the approval of the curator.^ 

84 . What means were provided hj Emmn Law to secure 
the due dtsekarije of their duties by tutors and curators ? 

I. Tutors and curators leijiiimi, and those appointed by 
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inferior magistrates, were required to give security fer ^the 
proper discharge of their duties. 

II. Tutors and curators appointed by the superior magis- 
trates were appointed ‘‘ after inquiry.” They were nomi- 
nated by an inferior magistrate, whose duty it was to 
inquire as to their fitness for the office and who was 
responsible if he made an improper nomination, and 
appointed by the superior magistrate. 

III. An oath to administer the property as a bonus 
paterfamilias was required from tutors and curators by^ 
Justinian (Nov. 78, c. 7). 

IV. They were required to make an inventory before 
entering on their duties. 

V. Their property w^as subject to a tacit hypothec 
(introduced by Justinian). 

VI. The actio suspect! could be brought against a tutor 
or curator, w^here he had been guilty of misconduct, to 
remove him from office. 

VII. The actio tutekc or actio curatel'X, as the case might 
be, could be brought to make them account. 

86. In tvhat cases teas a tntor dnly appointed entitled to 
exemption from the Tutcla? 

(1) Being engaged in the service of the state ; (2) being 
unable to execute the duties, e.g,, through poverty, ill-healtli, 
or old age ; (3) being in a position adverse to the pupil, 
e.g., at enmity with him ; (4) filling or having ffiled similar 
offices ; (5) being a member of certain liberal professions,. 
e.g., law, medicine, rhetoric. 
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Sandaks. — II., Titles 1 — 9, 

Moylk.— Notes to II. 1. 11, 25, 26, 30, 39, 40; 2. 

3 ; 3.4; 4 pr. ; 6 pr. ; 7. 1 — 3 ; Ex- 
cursus II. ami III. 

Muikhkad. — Sections 10, 13, 30 and 52. 

SoHM. — Book II., Chapter II. 

Maink. — Chapter VIII. 


1. Division op Things. 

86. State and explain the variom divisions of lies, shoicing 
in each case the nature of the distinction intended to he made, 

87 . What rights did the public enjoy in respect of the sea, 
the seashores, rivers, tchethcr navigable or not, and the banks 
of rivers ? 

I. According to their physical nature ; (a) res mobiles, 
moveable things ; res immobilcs, iiinnovable things ; (b) res 
corporales, corporeal or tangible things: c.g., a slave; res 
incorporales, incorporeal or non-tangible things: c.g., a 
servitude. 

II. According to their inodes of transfer: res mancipi, 

transferable by ; res nec mancipi, not so trans- 

ferable. 

III. According as they could, or could not, be the sub- 
ject of private ownership: (a) res in commercio or in 
nostro patrimonio, i,c., capable of being held by private 
individuals ; (b) res extra oommercium or extra nostrum 
patrimonium, i.e,, not so capable, being : (1) res communes ; 
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(2) res publiccB; (3) res universitatis ; (4) res divini : 
sacrcSf religioscSj sanctce. 

Res oommunes : things common to everybody : for 
example, the air, the sea, the seashore up to the highest 
tide-mark of winter storms. Erections might be placed on 
the seashore by private individuals, and nets and boats 
might be hauled up there. Res publicas : things belonging 
to the State ; c.(/., (a) rivers, whether navigable or not, and 
their banks. The ownership of the banks remained in the 
owners of the riparian land. The bank extended to the 
highest reach of the river, and could be u^ed by anyone for 
the fastening of boats, or the landing of cargoes. The right 
of fishing was free to all. (b) Public roads; (c) ports and 
harbours. ,Res universitatis : things belonging to the 
corporate bodies, e.g.^ theatres, racecourses. Res divini 
iuris : things devoted to the gods or hallowed things ; 
sacrcB were things devoted to the gods above, temples ; 
religiosce were things devoted to the gods below ; e.g.^ burial 
grounds; sancke were things hallowed; c.t;., walls of 
cities. 

88 . Enumerate the various classes of things considered 
lies Nullius. 

Res nullius: things having no owner but capable of 
ownership by were : (a) wild aniiaals; (b) things 

taken in war ; (c) islands formed in the sea ; (d) things 
found on the seashore ; (e) things intentionally abandoned 
by their owner ; (f) treasure- trove. Treasure-trove is 
treasure deposited in a place for so long a time that no one 
can tell who is the owner of it. When treasure has been 
hid in the earth for safety, it is not treasure-trove, unless it 
is so ancient that the owner of it is unknown (Hunter). 
The rule governing treasure-trove was that the chance 
finder took one half and the owner of the place of discovery 
the other half. If such place had no owner [e.g,, a burial 
ground) the finder took all 
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89. Hoiv far could unld beasts, birds, and fish be th& 
subject of ownership ? 

Th^se were res nullius, but became private property on 
their capture wherever taken. They remained the captor'a 
property until they regained their freedom. In the case of 
those which were in the habit of going and returning they 
remained the property of the owner so long as they intended 
to return (J. 2. 1. 12 and 15). 

90. Gaivs says : “ The difference between res maiicipi and 
res nec niducipi is a (jreat oneT What was this difference! 
Gice exa)n2)les of each of these kinds of res, and state a7iy 
exjf la nations of the origin of the distinction with ichich you are 
acquainted. 

^ The difference was in the mode of conveyance. Rea 
raanoipi could only be conveyed by mancipatio or by a. 
fictitious suit called Cessio in iure, both of theni solemn 
and cumbrous methods. Res nec mancipi passed by piere 
delivery. Italian soil, slaves, animals such as oxen, horses^ 
and asses, rural servitudes on Italian soil, were all res 
mancipi. Provincial soil, wild animals such as elephants 
and camels, implements of husbandry, and, generally 
speaking, most movables were res nec mancipi. The 
distinction is not very clearly defined.^ Various explana- 
tioiis of the distinction have been hazarded. Sir H. Maine 
suggests that res mancipi were those things which were 
specially regarded as objects of property by early agricul- 
tural communities, and res nec mancipi things which only 
came to have proprietary importance at a later stage of 
society wlien the inconvenience of the cumbrous methods of 
early conveyance had already become apparent. Iherung 
regards res mancipi as those things which w’ere regarded as 
essential to the maintenance of the joint family. Professor 
Miiirhead adopts the explanation that res mancipi were those 
objects of property in respect of which a man was rated 
in the census, and conjectures that the distinction was 
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introduced by Servius^ Tullius. The theory now generally 
accepted is thatfthe distinction is based on an early classifi- 
cation of prope^ into fainilia or family property and 
pecimia or private property [see note on p. 17 of Moyle]. 


2. Bights of Property. 

(a) Dominhm — Possessio. 

91 . Distinguish Possessio and Dominium, 

Possession is something distinct from ownership. The 
owner may or may not have possession of the thing he 
owns : c.g.j the borrower of a thing has possession of it but 
the property is in the owner ; the tenant is in possession of 
the holding which belongs to the landlord. It is thus seen 
that possession may merely contemplate the_|ihy§ic|d 
con trol oL aJhing, This is called Detentio, and sometimes 
Naturalis Possessio, or the person is said inpossessione esse. 
Such possession confers no rights at all. But if physical 
control is accompanied by a further eleinent called anwius 
possidmdij or the mental detefniination to deal with t&e 
thing as .owner, we have another and stronger form of 
possession. It must be noticed that this intention does 
not depend upon hona fides : it does not mean simply that 
the possessor believes himself to be owner. A thief may 
have such an intention and generally has. This possession, 
consisting of the exclusive physical power of dealing with a 
thing a7id the intention of dealing with it as one’s own as 
against all the world, is called simply Possessio, or some- 
times CiYilis Possessio, and such possession was protected 
by the interdicts of the Praetors. 

In some cases the law recognises possession where the 
possessor has only the intention of exercising the possessory 
rights of the owner and not of dealing with the thing as 
owner himself. Such is the possession of the stakeholder 
{sequester) f of the pledgee, and of the holder of ptrecarium. 


R.L. 
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Dominium or Dominium ex iure Quiritium was the 

ownership which alone was recognised by the ius civile. 
It was confined to Roman citizens and others having the 
commerciunif and the ownership could only be transferred 
by the cumbrous methods of mancipatio or in iure cessio. A 
defect in or the omission of these formalities vitiated the 
title, but this might be cured by lapse of time (usucapio). 

The prastor, however, intervened to protect possessory 
rights, and the cumbrous civil law mode of transfer 
gradually became obsolete, giving place to a simple transfer 
by delivery. 

92. What do you understand by Bonitary Oionership ? How 
did it arise Hotv was it that in the time of Justinian the 
term had become vacuum et super fluum ” ? 

93. What interests, short of full oivnership, ivere so protected 
by the Preetor as practically to be equivalent to ownership ? 

Distinguish between Civil and Natural possession. 

94. Explain the meaning of the following statements (taken 
from the Digest ) : — 

(a) We are said to have a thing ** in bonis ” whisn, to protect 

our possession thereof, we can employ an exception, 
and to recover possession thereof we can employ an 
ad ion. 

(b) Possession can be acquired only animo et corpore. 

Give an example of the Bonitary ownership referred to 

in (a), and an example of a protected possessiomvhich was not 
Bonitary ownership, and an example of a mere physical 
pos.scssion (or detention). 

In early Roman Law the only civiL-AiSeufirship, i.e., 
ownership recognised by the ius civile was Dominium ex 
iure Quiritium which was acquired by mancipatio or in 
iure cessio. 

Where the conveyance w'as made without the necessary 
formalities by mere delivery, or where the formal conveyance 
was invalid through some omission in the forms, the defect 
might be cured and a good title obtained by^ usucapio. 
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There remained, however, many oases in which a bondj/uh 
possessor received no protection from the ms cmte although 
justice demanded it; thus, he required protection during 
the period necessary for the operation of usucapio ; and, 
again, the possessor might not be capable of acquiring legal 
ownership, nor the thing be the subject of such acquisi- 
tion. To protect such possessor the Prator first extended 
his interdicts. Subsequently he introduced the Actio 
Publiciana, based on the fiction of a completed usucapion, 
to protect the rights of persons who had acquired res 
Tnanci^pi in good faith by delivery without the formalities of 
Tnmicijpatio or in iure cessio. As against the quiritarian 
owner inequitably seeking to recover possession of the thing 
defectively conveyed he allowed an exceptio (e.gf., exceptio 
rei venditm^ These latter remedies ^re7 of 

course, only applicable to persons having the commercium^ 
that is, capable of quiritary ownership. Equitable owner- 
ship, thus protected by the Pr®tor, was termed by the 
Koman writers in bonis habere and by modern civilians is 
described as Bonitarian. 

Between the time of Gains and Justinian the distinctions 
between res mancipi and res nec mancipi and between 
Boman and Provincial land became obsolete and the only 
form of ownership recognised was possessory ownership, 
protected by a real action universally available to the 
subjects of the Empire and termed vi ndic aiio in analogy to 
the ancient action of that name. Hence the distinction 
between civil and equitable ownership had practically 
disappeared and was expressly abolished by Justinian as 
empty and superfluous.” 

For distinction between Civil and Natural possession, and 
also as to (6), see 91. 

95. Distinguish^ with examples, between (a) detention, 
and (b) legal or interdictal possession, 

Detentio is mere physical control of a thing, and ex- 
presses the powers of a person who has the physical 
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power of dealing with a tangible object to the exclusion of 
everyone else, and is aware of such power” (Moyle). It is 
sometimes called naturalis possession and the holder is said 
in possessione esse^ or to have custodia. Where to the 
detentio there is added an intention on the part of the holder 
to hold the thing and to deal with it as owner, we have 
Possessio, that is, legal, civil, or interdictal possession, 
a possession which the law recognises and which is pro- 
tec ted by interdicts. 

/ The slave, the filiusfarnilias, the manager or agent had 
detention and not possession of the property of the master, 
paterfamilias, and principal respectively. So the borrower 
and con duct or and depositary had detention, while the 
lender and locator and depositor retained possession. The 
Ernphyteuta ETad x^ossession as well as detention. The 
mortgagor had by a legal fiction usucapion-possession, i.e.y 
a x^ossession capable of being converted by lapse of time 
into dominion ; the mortgagee had interdictal possession. 

As regards servitudes it must be noted that detention was 
confined to corporeal things, and as there could be no x)os- 
session without detention, the owiier of a servitude had no 
possession, but he w^’as sujjjiosed to have a quasi-possession, 
and this was protected by the Prador’s interdict. 

96 . Distinguish hctu'ccji Possession and nierc Detention (or 
Custodi/)n giving examples from BomanLau'. 

Aldus entered on jjosscssion of a farm as heir ah intestato of 
Balhus, A year latcVy in the middle of harvest, a irill of 
Balbus teas found, under udiich the farm belonged to Cains, 
To whom do the crops belong ? 

( Possession, as a legal right, involves (1) the physical con- 
trol of the thing said to be possessed, and (2) the intention 
to act as owner to the exclusion of all other persons. 

J Detention (or Custody) is merely the exercise of physical 
control over the thing without the intention of asserting any 
right of ownershij) on one’s own behalf. 
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Thus, the person who claims to be owner, although utdcr. 
a defective title, as where he has bought a thing from a non- 
owner, has possession. But a depositary, a borrower, a 
lessee, only have detention, the animus domini being 
absent. 

(^There were four anomalous cases in which, although the 
mimus domini was absent, possession was recognised, viz., 
in the case of the pledgee, the permissive holder {precario 
rogans), the sequester^ and the emphyfeuta,'^ [See Postey 
p. 619, and for an explanation of reasons for “ possession ’* 
being recognised in these cases, see .Hunter, pp. 380 et seq,] 

If Aulus has sown the crops, he is entitled to reap them 
or to be compensated, being in bond fide possession , 
[J. 11. 1. 32 & 37]. 

As regards fructus naturaleSy he is not liable for such as • 
have been consumed (including such as he has disposed of), 
but he must hand over those still existing at the time he 
becomes aware of Caius's rights. 

(h) lura in Be Aliena. 

(i) Servitudes. 

(ii) Emphyteiisis. 

(iii) Superficies, 

(iv) Pignus and Hypotheca, 

97 . What was the nature of a Servitude ? Classify and 
distinguish the several hinds of servitudes. 


98 . Classify servitudes in the Institutes^ noting briefly the 
cha>racter of the rights in each case, 

A servitude (scrvitus) is defined by Dr. Moyle as “ a real 
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enjoying the fruits of {ius fruendi), and the right of destroy- 
ing [ius abutendi), the property of the owner. If any one, 
or a part, of these rights be vested in a person other than 
the owner, such person is said to have a servitude, and the 
property is said to be subject to the servitude {res servit). 

I. Personal : Ususfructus : the right of enjoying the 
fruits of, and the use of, the property of another without 
impairing the corjms, Usus : the right of having the mere 
use of the property of another, but not the fruits. Ilahitatio : 
the right of residing in a house. 

II. Prasdial ; Those rights over an immovable (prsedium 
seryiens) vested in a person by virtue of his holding other 
land (prsedium dominans). These were : 

(1) Rural : servitutespradiorumrasticorum, servitudes 
exercised over the land itself and not over the erections 
upon it. The chief were : Iter : right of passage on foot or 
horseback ; Actus : right of passage for light vehicles or for 
cattle ; Via : right of way in any manner ; Aiiimluctus : 
right of leading water ; Pecoris ad aquavi afpulsus : right of 
watering cattle; Aqualmistus : right of drawing water; 
Ius pascendi : right of pasture ; Calcis cogiiend^ : right of 
digging chalk. 

(2) Urban : Seryittttes prsediorum urbanorum ; rights 
existing over the superficies, i.e., anything erected on the 
land. The chief were : Oneris ferendi : right of support ; 
Tigni immittendi : right of inserting a beam ; Stillicidii 
recipiendi : duty of receiving rain water from a neighbour’s 
roof; Altius non tollendi: right to prevent a neighbour 
raising his buildings higher ; Ne luminibus officiatur : right 
to light. 

99 . What is your conception of the relation between 
Servitude and Ownership *? Explain the distinction between 
affirmative and negative servittedes. 

Ownership consists of rights over property unlimited in 
point of (a) user, and (b) duration. It includes a variety of 
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rights which may be summed up into three classes^; the ^ 
iu8 utendi or right of use ; the ius fruendi or right Of enjoy- 
ing the fruits and profits of the property ; and the iu8 ; 
ahutendiy or right of consuming, destroying or disposing of 
the property in any manner. Some of these rights might 
be detached and conferred upon another person who was 
then said to possess iura in re or iura in re alienay rights 
over a thing of which the dominium rests in another 
person. Servitudes were instances of such rights, as also 
were empliyteiisisy superficies and pignus. 

An affirmative servitude is one in which the owner ofsi 
the servient tenement was bound to allow the dominant 
owner to do something which otherwise he could restrain 
him from doing. All servitudes relating to land are of this 
character. 

A negative servitude is one which imposes upon the s 
owner of the servient tenement the obligation of refraining 
from doing some act which he otherwise might do, e.g.y the 
obligation not to raise his house higher than his neighbour’s. 

100. What is the basis of the distinction between Preedial 
and Personal Servitudes ? Coxtld a right cf toay be acquired 
by long user ? 

The distinction depends upon whether the holder of the > 
servitude exercises his right by virtue of being the owner 
of land or a house (pnedium) or independently of such 
ownership. If the former, he has a prasdial servitude ; but 
if his servitude is not given to him by virtue of his being 
the owner of a p^'^cediumy it was called Personal. Thus, 
th ere ca nnot be a pr»dial servitude without two preedia^ 
t he ouQ servi enSy the other daminans. 

I Incorporeal things (e.g.y a right of way) not being capable 
I of physical possession, were generally regarded as incapable 
I of acquisition by usucapion, but instances are met with in 
Cicero. The lex Scribonia (date uncertain) prohibited such 
usucapion unless the rights were simply appurtenant to 
land acquired by usucapion. ^ Servitudes over provincial 
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soil could be acquired by prescription, and this mode of 
acquisition was introduced through the Praetor’s Edict in 
the case of Italian soil also. In the time of Justini an all 
kinds of servitude s coul d b e acquired in this way. 

101. Explain — 

((f) N7illi res sua servit.'* 

{b) “ Servitus non ea natura est ut aliquid facial 
quis sed tit aliquid jxitiatur aut non facial 
(c) “ Servitus scrvitutis esse non potest.'* 

(a) “ No one can have a servitude over his own property.” 
The owner of the whole is the owner of the part. An owner 
who has granted a servitude and then receives it back, 
cannot maintain such servitude separate from all his other 
rights; such servitude becomes merged in the dominium. 

(b) “ The nature of a servitude is not such as that the 
servient owner should do something, but that he should 
suffer something to be done, or abstain from doing some- 
thing.” That is to say, a servitude consisted m patiendo^ 
in which case the dominus had to allow the other to do 
something from which he might otherwise liave been re- 
strained ; .or it consisted in non faciendo, that is, the dominus 
W'as restrained from doing some act which he might other- 
wise have done. Jhit a servitude could not consist in 
faciendOf that is in the dominus doing something, because 
this w^ould create a ius in personam^ whereas a servitude 
was a itis in rem. 

^ (c) ” There cannot be a servitude of a servitude.” This 

is strictly applicable only to praedial servitudes. Such 
servitudes were in their nature indivisible for the effect of 
allowing rights in the nature of servitudes to be created in 
servitudes would be to increase the burden on the servient 
property. 

102. Define Usufruct. Over what things could it be 
established*} What was the legal method of creating 
Usufruct*} 
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103. Explain and illustrate the form of property hiow*L m 
Usufruct 

104. Distinguish betioeen Usufruct and Quasi- Usufruct. 
What were the rights of a Fruckcarius ? 

Usufruct was the right to use and to enjoy the fruits of 
the property of another, maintaining its substance intact. 
The ususfructuarius had the ius utendi^ and also the ius 
fruertdi, that is, the produce ordinarily arising from the 
property. Examples : the usufruct of cattle enabled the 
ususfr'uciiiarius to use them and to benefit from their produce 
or their young. The usufruct of a house enabled him to 
use the house and to pocket the proceeds of letting it. 
Usufruct strictly could only exist over such things as were 
not consumed by use, because the property had to be 
returned intact after the expiration of the term. The 
property, however, need not be land, but might consist of 
slaves, or flocks, or the like, because these are not consumed 
by using them. A senatus consultuniy however, allowed a 
right similar to a usufruct, termed a quasi -ususfruot, to be 
created over such things as were consumed by use, e.^., 
money, corn, and wine. In this case security had to be 
given for the return of an equivalent in quantity and quality, y 
This was not strictly usufruct. 

^The fructuarius had the use, and enjoyment of the 
profits, of the subject of the usufruct. This included the 
stock and instruments of a farm, the stakes necessary for 
his vines, the working of mines, and quarries, and pits, 
already opened.^ As to the opening of new mines, etc., the 
authorities are somewhat conflicting ; it would appear that 
he could open mines, etc., if this would not involve diverting 
land from profitable cultivation. The usufructuary of a 
house could not alter the character of the building, but he 
could let it provided it was not already let when the 
usufruct was created. Although strictly the usufructuary 
could not alienate his interest, he was allowed under the 
later law to sell or let it. 

For modes of creating a usufruct, see 103 and 107. 
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106 . How were servitudes created and extinguished To 
what extent is Ususfrnctus to he classed ivith servitudes ? 


Obsolete in 
Justinian’s tim 


Creation of servitudes. 

I. Mami^tio [in the case of rural "1 

servitudes in Italian soil]. V 

II. (Jessioju inre. j 

in. Usucaino, until forbidden by the lex Scribonia 

(b.c. 33), which only allowed them to be so acquired when 
appurtenant to land acquired by usiicaino. 

IV. Prescri 2 )tion. 

V. DediictiOy i,e., delivering possession but reserving the 
servitude. 


VI. Pact/ionihns et stipnlationibtcs^ i.e., by agreement 
coupled with formal stipulations. 

VII. Testaimnto^ c.f/., by directing the heir to allow 
another to exercise a right. 

VIIL Adjudication i.e.^ by judicial decision. 


Extinction. 

I. Remission or surrender, accomplished originally by 
cessio in iurCn but later by agreement, or by allowing 
the commission of an act which desti-oyed the servitude. 

II. Coufusio, or merger, where the owner of the servitude 
became the owner of the subject of the right. 

III. Non-utendOn or non-use. In the case of praedial 
servitudes the period of time was two years until Justinian 
made it ten or twenty years according as the parties did or 
did not dwell in the same province. 

In the case of continuous servitudes (e.y., a servitude of 
light) the period dates from the time that an act is done by 
the owner of the servient land that negatives the servitude. 
In the case of discontinuous servitudes right of way) 
the period dates from the last time of user. 

IV. Destruction or change of property, provided it was 
complete and not merely temporar}% such as in the case of 
a flood over a way which is the subject of the right. 
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Ustifruct is sometimes classed with servitudes and 
times contrasted with them. It may be regarded as a 
servitude in that it consists of a portion of the rights which 
an owner of property possesses. On the other hand, the 
rights of user of the property by the tmifr 2 ictuary , like those 
of the owner, are indefinite, not capable of definite limita- 
tion ; and in this respect it should be regarded as a mode 
of ownership, like a life estate in English law. 

106. It is stated that a servitude could be acquired 
** pactionibus atque stipulationibus” Explain fully , Could 
a servitude be transferred ? 

Hoio, in the time of J^istinian^ could a right of way be 
created ? 

A pact was an agreement which by itself was not enforce- 
able by action. A stipulation was an agreement which the 
law enforced, being the chief formal contract of Roman Law. 
In creating a servitude the pact would state the nature and 
conditions of the rights, and the stipulation would, by fixing 
a penalty in default of the pact not being adhered to, make 
the whole arrangement enforceable (Ortolan II., 461). It 
is not certain that even such an arrangement would be 
sufficient of itself to create a servitude, which was a ms in 
rem; probably a quasi-delivery would also be necessary. 
Presdial servitudes could not be transferred except together 
with the land to which they were appurtenant. Personal 
servitudes also were not transferable in early Roman Law, 
but in later times a usufruct could be sold or leased. 

In the time of Justinian a right of way could be created : 
(1) by prescription; (2) by deductio; (3) by pacts and 
stipulations with quasi-traditio ; (4) by will. See 106. 

107. How could UsusfrucUis he created ? In what various 
ways could it terminate ? 

Creation. — (1) By conveying the nuda proprietas and 
reserving the servitude ; (2) by conveying the usufruct and 
tQseiTniag the nuda proprietas; (3) by legacy; (4) by express 
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enactment (lege) ; (5) by agreements and stipulations ; (6) (in 
early Roman Law) by in iiire cessiOy but not by viancipatio. 

Termination. — (1) By death, or, in the case of a corpora- 
tion, after lapse of one hundred years; (2) by ca 2 ntis 
deminutio maxmia or 'tneflia of the donee ; (3) by cession ; 
(4) by not using it according to the terms on which it was 
granted ; (6) by consolidation i.e.y the holder of the servitude 
acquiring the nnda 2 iroprietas ; (6) by loss or destruction of 
the thing ; (7) by expiration of the time or fulfilment of the 
condition for or ou which it was granted. 

108. In udiat respects tvere the rights conqmsed in usus 
less than those conq^iscd in usiisfructus ? 

The usuarins had fewer rights than the usnsfructnarius. 
He had nothing but the use. In the case of a farm he 
could only take such things as were necessary for his daily 
use, and could only stay on it so long as he did not annoy 
the owner and did not hinder the work. In the case of a 
house, he could dwell there hii"‘self but could not transfer 
the right to another, and it was doubted whether he could 
even entertain guests. In the case of a slave, the usuarms 
could use his labour and service only in person ; he could 
not transfer him to another, and similarly where the use 
^w^as of a beast. He bad no po\y er of alienation. 

On the other hand, the ususfrnctuarms had not only all 
the rights of the nsuariiiSy but he could enjoy the fruits, 
work pits and mines, hunt and fish, and take the rent of the 
house if let. If the usufruct was over a slave he could take 
the results of his labour, but not his offspring. The young 
of animals, as well as their milk, hair, and wool, belonged 
to him. 

109. What rights ivere acquired by Superficies and Usus 
respectively'} Could the rights be transferred by the holder 
to third parties ? 

Superficies was the right to the enjoyment of a building 
for ever, subject to the payment of rent. The superficiarius 
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had the right of using and profiting by the building, ard of 
dealing with it by alienation or pledging, in the same way 
as the emphyteiita had of the land which was held by him; 
In all other rights and duties the siiperficiarius resembled 
the emphyteuta. 

Usus was the right of using the property of another 
without enjoying its fruits. The rights of the usuarms were 
restricted to his own personal use ; it was even doubtful 
whether he could entertain a guest. He could not let any 
part of the property to another or transfer his rights therein . 
The holder of the superficies could transfer the whole or 
part of his rights. 

no. What were the Servitiites Prcediorum Urbanoriwi? 
Illustrate the rights of the Usuarius. 

See 98. 

Usus. — The nsuarmshs^d the bare use of the property ; he 
was not entitled to take any produce, but in later law he 
was allowed to take vegetables, wood, etc., for his daily 
use. The usuarius of a flock was entitled only to the 
manuring of the ground by them, but he w^as generally 
allow^ed to take a little milk. The use of a house enabled 
the holder to lodge there with his family, and, perhaps, to 
receive guests. 

111. Say ivhat you know of the development of the tenure 
called Emphyteusis, and show in what respects the legal 
position of the Emphyteuta differed from that of (a) a 
usufructuary, (b) an ordinary lessee for years [conductor 
fundi). 

What teas the right known as Superficies ? 

Emphyteusis was the right of exercising full rights of 
ownership over the property of another for a long period, 
subject to the payment of a yearly rent [pensio or canon) 
and to forfeiture under certain conditions. Origin : Lands 
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taken in war were leased for a long term or in perpetuity by 
the State, subject to a vectigal or rent, and such lands were 
called agri vectigales. This system was adopted by muni- 
cipalities, and ultimately by private individuals, and the 
tenure thus created was termed emphyteusis, Zeno con- 
stituted emphyteusis a particular form of contract with its 
own action, putting an end to the controversy existing 
among the jurists as to whether it was a contract of sale or 
of hiring. The agreement (if any) between the parties was 
to prevail ; but if none, then total destruction of the pro- 
perty terminated the contract, but partial loss fell on the 
tenant. 

Rights of the Emphyteuta: — (1) All those possessed by 
a usnsfructuarius ; (2) power of disposition ; (3) power to 
create seiwitudes ; (4) power of alienation, subject to the 
owner’s right of pre-emption ; (5) transmission of his rights 
to his heirs ; (6) a real action to protect his rights. 

Liabilities of the Emphyteuta (1) To pay the rent ; 

(2) to be evicted if the rent were in arrear for three y ears ; 

(3) to manage the property so as not to impair its val ue ; 
{4) ^ beaFpaH CTT^^ uhTess otherwise agreed. 

The Emphyteuta liad inuch wider rights than the 
usufructuary. He could, for example, alter the character 
of the land, provided he did it no permanent injury. His 
'ri^ts w^ere heriJablfiA. and alienable either inter vinos or by 
^will^ He could effect a^jnprtgage over the land, or servi- 
tudes for the lengths of his interest. Further, he waJ^ not 
bouncTlis^was the ’usufructuary to deal with the property as 
a bonus paterfamilias. 

As compared with the conductor fundi, the Emphyteuta 
had a ius in rem, whereas the conductor had only a right in 
personam. The comJuctor, if evicted, could not bring an 
action to recover possession. His only remedy was against 
the locator for damages for breach of his contract to give 
‘quiet enjoyment. 

For Superficies, see 109 . 
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112. ComjMre Usmfructus and Emphyteusis. ** Usufruct 
which is not granted to a private individual only lasts thirty 
years*' {Code Civil of France). Compare with Epman Law. 

' See 111. 

This rule did not apply in Eoman Law. A usufruct lasted 
■(failing any arrangement to the contrary) for the life of the 
usufructuary, but it never exceeded it. If possessed by a 
municipality it lasted 100 years, that being the supposed 
maximum duration of life. 

118. What were the rights and duties of a creditor who had 
received a pledge to secure payment of the debt due to him ? 
Compare E'nglish Law. 

114. Explain the mortgagee's means of enforcing his 
security in Boman Law. 

Rights of the moi*tgagee : — (1) To obtain possession of 
the property ; (2) to sell it after giving j^o years^otice to 
the debtor to pay" theTSBr (or such other notice as the 
agreement specified); (3) jbo pay h imself and Jhe 
balance of the procee ds^lo^the debtor ; (4) jf no purchaser 
qouWTBeTound to have the property adjudged to him after 
two yearT’hbUceUf such intention ; (5) absolut e foreclosure 
at the expiration of a further two years, unless meanwhile 
the debtor redeemed the property. 

Duties of the mortgagee : — (1) To deliver up possession 
of the prop erty (in the case of pignus) to the debtor upon 
payment of principal and interest ; (2) to account for the 
balance of purchase money if he exercised his power ofs^^^ 
aft er and interest ; (3) to exercise exacta 
diligentia. 

Tn 'English law the term mortgage implies a debt, the 
payment of which is secured on land or other property. At 
law, if the money be not paid on the day appointed, the 
mortgagee becomes absolute owner of the land, but in equity 
(which prevails over the law) the estate may be redeemed 
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and a re-conveyance compelled after redemption. The 
mortgagor in equity remains the owner, and the rights of 
the mortgagee are merely those necessary for enforcing pay- 
ment. The rights of the mortgagee are ; (a) to possession 
of the property ; (b) to have a receiver appointed to collect 
the profits ; (c) to bring an action to foreclose the rights of 
the mortgagor in default of payment within a time named; 
(d) to apply to the court for tlie sale of the property instead 
of foreclosure ; (e) to sell the property under the powers 
conferred by the deed or by statute. In the case of a 
pledge or pawn, the creditor obtains possession with a 
power of sale in default of payment. 

118. Give a brief sketch of the histor/j of lioniau morfejage. 

Three forms of mortgage existed in Roman Law at various 
times ; 

(1) By Mancipatio with a collateral agreement [con- 
tractus fiducice) by the creditor to reconvey the thing 
mortgaged upon the payment of the debt at the time 
agreed. Here the debtor conveyed out and out the owner- 
ship and the possession of the security to his creditor. The 
objections to this were : (u) that the creditor might dispose 
of the property and so he unable to return it , (b) that he 
might refuse to take payment of the debt, and so retain the 
property: (c) that the debtor was deprived of both owner- 
ship and possession. To remedy these defects tlie proBtor 
introduced the form of mortgage called 

(2) Pignus. The creditor had only possession of the 
thing, and had to take good care of it until delivery. The 
security was not conveyed so as to pass the property in it,, 
but the creditor was given possession of the thing. This 
was a disadvantage, because the debtor %vas prevented 
from using liis property. Subsequently the praetor in- 
troduced : 

(3) Hypotheoa, a form of security by w-hich the debtor 
agreed tliat he should hold certain things as security for the 



Right|5 of Property; 


89 


due discharge of his debt. Neither property ir, nor posses- 
sion of, the security passed to the creditor. A prsfttor 
named Servius first gave effect to this by introducing an 
actio Serviana in favour of a landlord who sought to take 
the farm-stock of his tenant for rent due under the terms of 
an agreement that such stock should be held as security 
fpr the rent. It was subsequently extended by the actio 
quasi- Serviana to all cases where any property was held as 
security for any debt. 

116. Distinguish hypo theca from the other forms of security 
known to the Boman LatVy pointing out the advantages which 
were peculiar to it. 

Give some examples of Tacit Hypothec. 

For the distinction, see 115. 

Examples of tacit hypothec. Over the whole of the 
property of the debtor the following existed: — That of 
the Fiscus for debts arising from taxes and contract ; of the 
husband for the dos, if evicted ; of the wife for restitution of 
the dos ; of pupils and minors for defaults of guardians ; of 
children under potestas over their father's property in 
respect of the property coming to them on the mother’s 
side ; of legatees and fideicommissarii for payment of 
legacies and trusts. 

Over certain specified property existed : The Urban 
Hypothec which a landlord had over the furniture and 
articles for personal use in a dwelling-house, granary, inn, 
or threshing-floor let to a tenant ; but it did not apply to 
farms. The Rural Hypothec existed over crops of the 
tenant, but not over other things except by agreement. 
Other instances were : that possessed by a person who lent 
money expressly to build a house in which case he had 
an implied hypothec over the house ; that possessed specially 
by pupils over property bought by the tutors with their 
money; and that possessed by bankers over immovables 
bought with money advanced by them (Hunter). 


K.L. 
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3. Modes op Acquiring Pboperty. 

117. Classify and explain briefly the various methods of 
acquiring Dominium under the lus Civile and the lus 
Gentium respectively. 


118. Give the different modes of acquiring things in Boman 
Law, What is the meaning of the distinction between 
(1) Adquisitio Naturalis and Civilis ; (2) Dominium Civile 
and Naturale ? 


119. Enumerate the different methods by which things 
could be acquired Per Universitatem. 

Single tilings could be acquired by : 

Mancipatio 


Ex iiire civili oY adquisitio 
civilis. 


Ex iure gentium, or adqumtio 
naturalis. 


Cessio in iure 
Usncapio 
Occupatio 
Accessio 

Fructuum perceptio 
Pnescriptio 
Trad it io 
Donatio (?) 

Universalities of things (iiniversitas reruui) were acquired 

by: 

Testamentary succession ; 

Intestate succession ; 

Arrogation ; 

Bonorum venditio (sale of a debtor’s estate) ; 
Forfeiture under the Sc, Claudianum. 

Addictio honorim libertatis causa. 


Adquisitio civilis was acquisition of property by virtue 
of the civil law, i,e,, by one of the modes recognised and 
effectuated by the civil law. Such modes were available 
only to Roman citizens and persons having commercium, 
Adquisitio naturalis was acquisition by virtue of the ms 
gentium ; that is, such as did not depend upon the civil law of 
Rome, but which all systems of law recognised as legitimate 
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modes of acquisition. Dominium civile and natupale: 
Both terms meant legal ownership, the only difference beihg 
the manner in which the dominium was acquired : If by the » 
methods of the ius civile it was called civile ; if by natural 
methods (e.g., occujyatio) it was termed naiurale, 

120 . Modes of acquisition are sometimes distinguished as 
either original or derivative. What loould you put in the 
former class ^ so far as Boman Law is concerned ? 

In the former would be : (1) Accession including alluviOf 
confusio, commixtio and specificatio ; (2) Usucapio and 
prcescriptio ; (3) occupatio ; (4) Fructuum perceptio. 

121 . Describe Mancipatio and In iiire Cessio as modes of 
acquisition. 

Mancipatio was a fictitious sale, a ceremony only available 
to Boman citizens and other persons having commercium^ 
and in respect of certain kinds of property. It required 
not less than five witnesses and also a Uhripens or balance 
holder, all these persons being Boman citizens above the 
age of puberty. The purchaser pronounced certain formal 
words (e.g.y on the conveyance of a slave) : Hunc ego hominem 
ex iure quiritium meum esse aiOj isque mihi empttis est hoc 
cere ceneaque libra. He then struck the scale with a piece of 
bronze which he delivered to the vendor by way of purchase 
money. 

In iure cessio, was a surrender in a fictitious suit or 
vindicatio. It took place before a magistrate, e.g.^ the 
praetor at Borne or the presses of a province. The person to 
whom the object was to be conveyed laid formal claim to it, 
saying {e.g.y in the case of a slave) : hunc ego hominem ex 
iure quiritium meum esse aio. The former owner not 
contesting the claim, the magistrate awarded the slave to 
the claimant. 

122 . What provisions existed in Boman Laic for the 
acquisition of property by length of time ? 
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128 * Distinguish and explain Usucapio aiid Prascriptio, 
In what respects may both be contrasted with limitation of 
actio7i8 ? 

129 . In what cases did enjoy^nent of a right for a 
lengthened period confer the otonership of the right ? 

(1) Usucapio. A mode of acquisition by lapse of time, 
authorised by the XII. Tables for the purpose of curing the 
defects of an informal conveyance. For conditions, see 125 . 

(2) PrsBScriptio longi temporis. A mode of acquiring 
property by lapse of time introduced by the praetors to 
protect the possessory title of those who, not being Roman 
citizens, could not acquire by usucapio, or to give a title to 
property which was not the subject of quiritary ownership. 
At first it only operated by way of limitation of action, being 
a defence available to the possessor against any one claim- 
ing the property. It subsequently came to be regarded as a 
mode of acquiring ownership. Its requisites were in the 
time of Justinian: (a) Possession bo 7 id fide and ex iusta 
causa ; (b) no taint of illegality in the thing ; (c) lapse of 
time, namely : Three years for movables ; ten years for 
immovables, if the parties lived in the same province ; 
twenty years if they lived in different provinces. 

(3) Possessio longissimi temporis. In the time of 
Justinian, possession for a very long time, i.e,, thirty years 
when the property was not obtained ex iusta causa, or 
was tainted, and forty years in the case of ecclesiastical 
property, removed the taint and gave ownership to the 
possessor. 

Distinction between Usucapio and Prasscriptio. — 

(1) Usucapio operated by civil law ; prcescriptio operated by 
the prfietorian law ; (2) usucapio gave quiritary dominium ; 
prmcriptio gave praetorian possession ; (3) 'usucapio w^as 
interrupted only by the judgment in an action : prcescriptio, 
being merely a defence, did not avail unless the time had 
elapsed before the litis contestatio, or joinder of issue ; 



MoDifes OF Acquiring Profertt. 93 

(4) ^tsiicapio carried with it all the liabilities of fche thing ; 
prcBscriptio gave possession free from inoumbrauces. 

In che time of Justinian the distinctions between different 
lands and difterent kinds of ownership were obsolete, and 
usitcapto and prmcriptio became merged ; but the former 
term was sometimes applied to designate the acquisition of 
movables in three years. PrcBScriptio then gave dominium. 

Usucapio and also, in later law, Pmscri 2 )tio cured defects 
and made him owner who would not otherwise have been 
such : whereas statutes limiting the bringing of actions do 
not extinguish the right, they only bar the remedy. 

125. What conditions tvere necessary to the acquisition of 
property by Usncajno ? 

To meet lohat practical difficulties was this mode of acquit 
sition allotoed ? 

The object of usucapio was to remedy defects in con- 
veyance. Its requirements were : 

I. Possession bond fide and ex iusta causa (i.c., by one 
of the recognized modes of transfer) ; 

II. The thing must not be tainted [res vitiosa), i.e.^ 
illegally acquired ; 

III. There must be capacity for quiritary ownership on 
the part of the possessor ; 

IV. Possession must be held for two years if the property 
be immovable, and one year for other things. 

This mode of acquisition was introduced to cure defects 
arising from informal conveyances, e,g,, where a res mancipi 
was conveyed by mere trc^ditiOf such a transaction was 
invalid to pass the property by the ius civile, but the defect 
in title might be cured by Usucapio. 

126. Distinguish Usucapion and Prescription. On what 
general principles do you justify the effect of lapse of time 
ujyon the acquisition and the loss of legal rights ? 

Both Usucapion, and, in later Roman Law, Prescrip- 
tion, were methods of acquiring a title by uninterrupted 
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possession for a certain period. Usucapion required one 
year’s possession in the case of movables, and two year’s pos- 
session in the case of immovables. For Prescription, three 
year’s possession was required in the case of movables and 
ten years (or, if the owner lived in a different province, 
twenty years) in the case of immovables. In its origin, 
however, prescription operated only as a defence, by way of 
limitation of action. 

Both required that the possession should be (a) ex iicsta 
causa, (b) bond fide and (c) without interruption. But, in 
addition to the difference in the periods required, as above 
stated : 

(1.) Usucapion was only competent to those having cow- 
mercinm and only to things to which the ius Italicum 
applied ; while prescription was in force in the provinces. 

(2.) Usucapion conferred ownership, but subject to any 
incumbrances to which the thing was subject ; while pre- 
scription availed against incumbrancers wdio had not 
asserted their rights for the requisite period. 

(3.) Usucapion was not interrupted by the commence- 
ment of an action. It might be completed at any time 
before judgment. Prescription was interrupted by the 
bringing of an action. 

The general principles on w’hich lapse of time is allowed 
to constitute a title are : (1) that security in the enjoyment 
of property would be seriously impaired if no limitation of 
time were put on the assertion of rights of ownership; 
(2) the difficulty and, in most cases, the impossibility that 
would otherwise arise, of proving ownership where the title 
was derivative, where the ownership had been acquired from 
some preceding owner, by sale, gift, etc. 

127. Give a general account of Usucapio as a mode of 
acquiring property. What tons the effect of lapse of time 
tipon (a) the acquisition, and (6) the loss, of a servitude*^ 

User as of tight,'* says a writer on the English Law of 
Prescription, ** can best he explained by reference to the 
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Boman phrase^ ^nec vi nec clamneo precario.' ” What does 
the phrase mean in Boman Law ? 

Usucapio was a method of acquiring property recognised^ 
by the ins civile by continuance in undisturbed possession 
thereof for a certain length of time under certain conditions 
(see 126). 

It was introduced to cure the defective titles arising from 
informal conveyances of res mancipi. 

By the lex Scribonia the usucapion of incorporeal things 
was forbidden unless they were merely appurtenant to land 
acquired by usucapion. Before this law the general rule 
seemed to be against the acquisition of servitudes in this 
way, but instances to the contrary are mentioned by Boman 
writers. Servitudes could be acquired, however, by the 
praetorian title of longi temporis 2 wsses$io. 

A servitude might be lost by non-user for a certain time, 
which in the case of prffi^aI ^8yB3;xitu was fixed at 

two years , and in other^ases at the periods requ^^^ hj 
prescription, viz.,*^ten or twenty years, according as to 
Whether ' dr not the parties lived In the same province. 
Justimannmade the latter periods universally ap p l ic abl e. 

ByTTomaiT Law it was essential that the object of 
usucapion should be free from taint or vice. By the Law 
of the XII. Tables and tlie lex Atinia stolen property could 
not be so acquired either by the thief or anyone else, and 
by the lex Julia et Plautia the same disability was 
attached to lands possessed by force (vi). It was also 
essential that there should be bona fides on the part of the 
holder, and this could not exist if he was holding secretly 
(clam). Further, the possession must be adverse, and this 
was inconsistent with precarium, i.e., a tenancy at will. 

128. Explain clearly the meaning and extent of the require- 
ment of bo7ia fides a^ul iusta causa {or iustus titulus) in the 
Boman Law of Usucapion. 

The possessor at the time of obtaining possession must 
bond fide believe that the person from whom he received 
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the thing was the lawful ow^ner of it. A belief arising from 
a mistake in law would not avail him, but if the mistake 
was one of fact, and such as to be excusable, time would run 
in his favour. In three cases, however, bona fides was not 
required : 

(1.) Usucapio pro herede, by which, property, either 
movable or immovable, belonging to an inheritance could be* 
acquired after one year, although the possessor was not the 
proper heir. T his w as abolished by the Sc. luventianum in 
^e^,time of Hadrian. 

(2.) Usureoeptio ex fiducia. So also where the original 
owner of a thing given to another to hold for him fiducice 
causa t had obtained possession of it ; but if the thing had 
been pledged the new possession, if acquired at the request 
of the pledgor, would not count. 

(3.) Usureceptio ex prsediatura. The owner of a thing 
mortgaged to the State and sold for non-payment of the 
mortgage debt, could acquire the thing by usucapion against 
the purchaser if he could hold possession of it for a year, if 
a movable, and two years, if imuiovable. 

It w^as also necessary that the possessor should have 
obtained the thing iusta causa, that is, he must have 
acquired by some title recognised by law, e.g,, sale, gift, 
etc. A mistaken belief that possession has been so acquired 
will not suffice. 

129 . “ Unde in rebus mobilihus non facile procedit 7it boncB 
fidei possessori imicajyio competat.** Explain this statement. 
Wherefore it does not easily happen in the case of 
movable things that the bond fide possessor acquires by 
usucapio,** In order that usucapio should be effective, the 
possession must not be tainted in its origin. If the person 
who transferred the thing were not in fact the real owner 
he must in almost every case have known that his owner- 
ship was not genuine. That being so, the possession which 
he gave, even to a bond fide possessoi’, was tainted by thefts 
and the rules of nsticapio could not operate. 
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130. What chanyes did Justinian introduce into the 
branch of the laio relating to Usucaino and Possessio Ltn^i 
Temporis ? 

The distinction between Italian and provincial land and 
between quiritary and possessory ownership had disappeared 
in Justinian’s day ; with them went the technical distinc- 
tions between usiicapio and prcescriptio or possessio longi 
temporis, Justinian gave ownership to the person who 
possessed property unaffected by vice, which he had 
obtained bond fide and ex iiista causa^ for three years for 
movables, and ten or twenty years for immovables, accord- 
ing to whether the parties lived in the same province or 
not. The term usucapio was retained, and was sometimes 
used to denote the acquisition of movables in three years. 

130a. Consider the folloiving case^ giving reasons for your 
conclusions : — A, has lent B, a silvet cup, A ftcr B.'s death his 
heir^ thinking the cup belonged to B.j made a gift of it to C, 
Eighteen months after ^ A . demands the cup from the heir, and 
from C. Is cither the heir or C. liable ? 

The heir acted bond fide and was not, therefore, guilty of 
theft, and was not liable. C. acquired the cup bo7id fide 
and ex iusta causa ; his possession was not vitiosa ; and, 
consequently, prior to Justinian's legislation, he would 
acquire the cup hy usucapio. After Justinian’s legislation, 
A. could recover the cup from C., as the three years then 
required for usucapio had not elapsed. 

131. yVhdt is meant by saying that ustwnjnon could only 
result from bond fide ])osscssion ? Were there any exceptions 
to this rule ? 

It was essential that the possessor of a tiling, in order to 
acquire it by usucapio, must believe that he has in fact 
received it from the owner, and that he, the possessor, can 
deal with it as owner. 

To this rule there were the following exceptions : (a) Usu- 
capio pro herede ; {b) Usureceptio ex fiducia ; (c) Usureceptio 
ex prmdiattira (see 128). 
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182 . What tvere the requisites of acquiring property hy 
Accessio ? Illustrate your answer. 

Aocessio was a mode of acquisition by which the owner 
of the principal thing became owner of the accessory thing : 
meaning by the latter something which could not exist 
without the former, or which existed for the sake of the 
former. (1) The person acquiring must be owner of the 
principal thing ; (2) there must be a mixing or an attaching 
of the accessory to the principal of such a nature that they 
cannot be readily separated. Examples : imperceptible 
deposit by a river on a man’s land ; a piece of A.’s field 
is washed by a river and thrown against B.’s bank, the 
piece belongs to A. until it becomes attached to B.’s bank 
by trees, or the like, striking root into B.'s land ; A.’s corn 
thrown on B.’s field belongs to A. until it becomes attached 
to the land by striking root ; writing accedes to the paper 
on which it is written ; buildings accede to the land ; but 
an exception occurred in the case of pictures, which were 
regarded as the principal, and the tablets, upon wliich they 
were painted, were the accessories, so that the painter 
became owner of the tablet. 

133 . “ Omne quod inmlificatur solo cedit.'* Explain the 
maxim, and show in what cases and upon what principles 
compensa tion might be due in respect of property lost throicgh 
the operation of this rule. 

Buildings on Land. “Everything which is built into 
the soil becomes part of it.” A house erected upon land 
becomes part of that land so as to make the owner of the 
land the owner of the house also. At the same time it was 
a fiction of law that the owner of the materials in some 
cases remained their owner, so that (unless otherwise com- 
pensated) he could demand them back on the building 
being pulled down. 

The rules relating to compensation were the following ; 

I. If A. build on A.'s land xoith the materials of B. 1. If 
A, acted bond fide, B. might bring : (a) an action for the 
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materials wlieu the building was destroyed ; or (b) an aclio 
in factum for the value of the materials. 2. If A: atted 
maid fidCy B. might bring : (a) an actio ad exhihe^tidum, by u 
which A. would be compelled to pay the value of the * 
materials in default of production ; or (b) the actio de tigm 
iniuncto for double the value of the materials ; or (c) might 
claim the materials on the destruction of the building; 
(d) if A, had taken the materials in circumstances amount- 
ing to theft, B. could also bring an actio furti for penalties, 
and, as an alternative to the other actions, a condictio 
Jurtiva, 


II. A. builds on B.’s land with the materials of A. 1. If 
A. were in possession of the land and acted (a) bond fide, he 
must be compensated by B. ; (6) maid fide, he could claim 
nothing, but might take such materials as were capable of 
being taken without damage. 2. If A. were 7iot in possessmi 
and acted : (a) bond fide, he could have the materials on 
destruction ; (b) inald fide, he had no remedy at all. ^ 


134.^ What rules a 2 )plied to Specification^ How is it dis- 
tinguished from Gonfusio and Coinmixtio ? 

Specilicatio was a mode of acquisition arising from the 
making of a new species of thing (nova species) out of 
materials belonging to another. Bides: If the workman 
owned any part of the material the nova species belonged 
to him. If the workman owned none of the material, then : 
(a) If the nova species could be reduced to its original 
elements, it belonged to the owner of the material ; (b) if it 
could not be so reduced it belonged to the workman. The 
owner of the materials, or the workman, must be compen- 
sated for the materials, or labour, as the case might be. 

Confusio was the mixing together of liquids belonging to 
different owners. Commixtio was the mixing of solids 
belonging to different owners. If the particles could be 
easily separated each remained the owner of his goods. If 
not easily separable then, if the mixing were by the consent 
of both, they were owners in common ; but if there were 
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no consent the mixture belonged to them proportionately 
according to the quantity and quality of their goods in the 
mixture. 

13S. DesmbCf xcitli illustrations, Spccificatio and Occupatio 
as titles to 2 ^roperty in Itoinan Law, and state the rules with 
regard to treasure^ trove, 

Bpeciflcatio is a mode of acquiring ownership by making 
a new species of thing out of materials belonging to another 
(see 134). Illustrations : A. makes wine out of B.’s grapes ; 
the wine belongs to A. A. makes a vase out of B.’s gold, 
the vase belongs to B. A. makes wine out of grapes, some 
of which belong to him and some to B., the wine belongs 
to A. 

Occupatio is the taking possession of that which at the 
time belongs to no one with the intention of acquiring 
property therein (see 88 ). 

Rules with regard to treasure-trove ( see 88 ). 

138. State the latv applicable to the followimj cases : 

{a) If a man tvcaves into his oini cloth another man's 
imrplc," 

{b) If a man builds upon his own ground- with another's 
materials." 

(c) “ If a man j^aints a jiicture on another's board." 

{d) ** If a man found a treasure on his own land. . . . 
If he found it on another man's land." 

{a) The owner of the cloth becomes the owner of the 
purple (by acccssio) ; but he must compensate the owner of 
the purple ; and if he has acted 7nald fide, will be liable to- 
an actio furti. 

{b) See 133. 

(c) The property in the board passes to the painter, but 
he must compensate the owner of the board, and is also 
liable to an action for theft if he acted dishonestly. 
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(d) In the former instance he keeps the whole ; in the 
latter case, if he found the treasure by chance, he shares it 
equally with the owner of the land ; but if he went on the^ 
land for the express purpose of searching, he takes nothing, 
and the whole belongs to the owner of the land. 

. 137 . Give an account of Traditio as a mode of transferring 
oionership. Distinguish between Traditio longa manu and 
Traditio brevi manu. Did Gift require delivery in Boman 
Laiol 

Traditio, or delivery, was a method of transferring owner- 
ship recognised by the ius gentium. The conditions 
necessary were : 

(1) Transfer of possession by the lawful owner ; 

(2) An intention to transfer the ownership ; 

(3) An intention on the part of the recipient to become 

the owner. 

The transfer of possession might take the form of : 
(a) physical handing over of the thing ; (b) placing the thing 
in view of the transferee with the intention of handing over 
possession thereof (Traditio longa manu) ; (c) giving up 
the symbols or means of taking possession, e.g.^ the keys of 
a house ; (d) marking articles to indicate appropriation ; 
(e) delivery at the house of the transferee ; (f) transfer of 
title deeds ; or (g) where the transferee is already in pos- 
session (e.g., as borrower), the expression of the intention 
to pass the ownership (Traditio brevi manu). 

Gift in Eoman Law required traditio to make the donee 
owner, and this was so even after the imperial enactments 
making a mere agreement to give actionable. 

138 . Sketch the history of the regulation by Imperial 
legislation of gifts inter vivos. 

As to forn\. Originally a parol or written promise to give 
was not recognised as binding : traditio was absolutely 
necessary. Ant. Pius made such a promise binding as 



102 Law Relating to JProperty. 

between parents and children. GonstantinCy following one 
of his predecessors, required registration of all gifts, and 
also required that they should be evidenced by a written 
document containing the name of the donor, and a descrip- 
tion of the nature of his rights and of the property, and the 
property had to be delivered in the presence of witnesses. 
Justinian gave legal effect to any promise to give, by 
enabling the donee to compel delivery by action. He 
required gifts exceeding 500 solidiy either to be registered 
or made in the presence of five witnesses, otherwise they 
were void as to the excess over that amount. 

As to restrictions. The lex Gincia (b.c. 203) forbad gifts 
beyond a certain amount except as between certain near 
relatives. This law existed up to Constantine, but was 
obsolete by the time of Justinian. Gifts to concubines or 
natural children were forbidden by Constantine, and by sub- 
sequent emperors subject to certain relaxations. Justinian 
allowed a twelfth of the property to be so given where 
legitimate children were left ; if there were no legitimate 
children, but ascendants entitled to a share of the estate,, 
the donor might give to his concubine and natural children 
subject to that share ; and if there were neither legiti- 
mate children nor such ascendants, no restrictions were 
imposed. 

Gifts between husband and wife were invalid, with a few 
minor exceptions, such as customary presents of moderate 
value. The Emperor Justin allowed a gift by way of 
marriage settlement on the wife {donatio ante nuptias) to 
be increased during the marriage, and Justinian allowed 
such gift to be made after marriage {donatio propter 
nuptias). 

1S9. What was a Donatio Mortis Gausa'l What conditions 
had to be fulfilled in order that it should be valid ? 

Donatio Hortis Causa was a gift made in anticipation 
of death, and subject to the condition that it should take 
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effect only in case of death, and be revocable until then. 
There were two forms of such gift : (1) The subject ot the 
gift was given on condition that it should become the; 
property of the donee in the event of the donor’s death ; 
or (2) the subject of the gift became at once the property 
of the donee, but on condition that he should return it ta 
the donor in the event of his recovery. It was liable to 
be revoked by the donor during his lifetime, and was- 
rescinded by the insolvency of the donor, or by the death 
of the donee before the donor. 

It was governed, with a few exceptions, by the rules of 
legacies as to capacity to give and take. Delivery to- 
the donee or to someone on his behalf was necessary, and 
Justinian required five witnesses whether the gift was in 
writing or not. It differed from a legacy in that : (1) it 
took immediate effect on the death of the donor without 
the entry of the heir ; (2) the rules as to capacity to give 
and take were applied only at the time of death, and not 
at the time of disposition also ; (3) a filmsfamilias could 
(even before Justinian) with his father's consent make 
a gift of property other than his i)ecidium castrense; a 
2 )eregrinus could make a donatio vi. c. 

140 . Wiite explanatory notes on the folloiving : 

(a) We acquire oivnership in thmgs by delivery and 
usucajnon, not by bare agreements, 

{b) It sometimes happens that an owner has not a 
potver of alienation, and that a non-oivner has 
a 2 'Otver of alienation. 

(a) Traditio or delivery will be found to be an ingredient 
in all modes of acquisition whether under the ius civile or 
under the ius gentium, that is to say, there must be a taking 
of possession of the property with the intention of becoming 
owner. Of mancipible things a mere delivery was not 
valid until title was perfected by usucapio, but the delivery 
was necessary before this could operate. A mere agreement 
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to give or to sell did not transfer ownership. It might 
give a right of action against the promisor, but there was 
no ownership until traditio. Even when Justinian made 
an agreement to give enforceable as a pactum legitimum, 
it is generally considered that ownership was not acquired 
until delivery, and the promisee until then had only a right 
to delivery which he could enforce by action. It is said 
that servitudes could be acquired by pacts and stipulations, 
but it is probable that something in the nature of delivery 
was also necessary. 

(b) Owners without power of alienation : a husband as 
to dotal immovables ; pupils without the consent of their 
tutors ; the insane or interdicted ; legatees might be 
deprived of the power of alienation by the testator in the 
interests of specified persons, but not generally. 

An instance of a non-owner being able to alienate is that 
of the mortgagee or pledgee, who could under certain con- 
ditions sell the su])ject of the mortgage or pledge. 

141 . To what extent could a Civis acquire Dominium 
through his slave ? 

Whenever property was given, or otherwise transferred, to 
a slave in such a way that he would acquire the ownership 
of it if he were a free person, the slave acquired the dominium 
for his master. The slave could act as his master’s agent 
even in the most formal methods of acquisition, and all 
that he acquired became his master's, although the latter 
might be ignorant of the acquisition. If, however, a person 
had merely the usufruct of a slave, he^TouIcT acqmfe^^mily 
the fruits of Ms labours or the profi ts niade by the slave in 
^ealmgwith^ masteTs jiroperty.^^ B^e * coMr not7T6F 
1m stance, ^Ci^ire F ; that went to the 

person having the nuda proprietas. If he had merely the 
me of the slave he could not acquire the fruits of his 
labours, but only profits made ex re sua, i.c., by dealing 
with his own property. If the slave were possessed in good 
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faith then the possessor acquired jus t as effeptBa ll v as if^he 
had the usufruct of tlie slam ~ ^ 

lt2. Show how possession could he acquired^ retaine^f or% 
lost throngh an agent. Did it make any difference whether 
the agent was a slave of the principal or a freeman ? . 

. Possession could be acquired through an agent although 
that agent was not a slave, or under the potestas pi the . 
possessor. Possession was the holding of property with 
the intention of acting as owner thereof. But a person 
might be in possession without such intention : he was then 
said to be in possessione. If therefore such person, A., went 
into possession with the intention that another, B., should 
be owner, and that other also had the intention of becoming 
owner, there was agency, and B. acquired possession 
through A. So, also, that possession could be retained, 
e.g.y by a tenant. The possession might be lost through 
the agent {e.g.y a tenant) quitting the property with the 
intention of abandoning it, or where an adverse claimant 
expelled the agent and took possession. The death of the 
tenant would not destroy the possession until some stranger 
occupied for himself. 

143. Explain the maxim : “ Per extraneam personam nihil 
adquiri posse and distinguish the different ways in which 
rights of property could he acquired through others. 

144. To what extent {if any) could one person acquire 
Dominium through or hy means of another person"! 

145. A. has the usufruct of a slave belonging to B, A 
legacy is left to the slave. Is A, or B, entitled to the legacy 7 

A Roman citizen could not, under the early law, acquire 
property through anyone who was not in his power or in 
his limited ownership {e.g.y usufruct or use). Acquisition 
J)V an extraneous agent was first allowed in t he case of 
Wt nQt.£atablisi^^ th elime of 
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the classical jurists. It was fully recognised by a constitu- 
tion of Severus (J. II. 9, 5). Later, when traditio became 
the universal mode of transferring ownership and possessory 
dominium had superseded the older quiritary dominium^ 
such ownership could be acquired through extraneous 
agents (Moyle, pp. 246, 247). 

A person could acquire through others in the following 
cases : 

(1) Through free persons : (a) in potestate ; (b) in manu; 
(c) in mancipio ; (d) in bond fide ptossessione : {i.e., a free 
person honestly believed to be a slave) but only (1) ex re 

making a profit out of the property of the pater- 
familias or bond fide possessor, or (2) ex opteris suis=z by 
such person’s own labours. 

(2) Through slaves : (a) in potestate ; (b) in usufructu ; 
but only (1) ex re smiy or (2) ex operis suis ; (c) in usu : but 
only ex re sua; (d) in niida proprietate ; (e) in bond fide 
possessio?ief ix.^ honest possession of a slave who really 
belongs to another. 

The owner of the nuda propr ’xtas was a person entitled to 
property subject to a nsufrtict enjoyed by anotlier : he could 
only acquire anything obtained through the slave which 
the usufructuarius could not take; e.g.y an inheritance left 
to the slave. * 

(3) Through extranei, only under the later law, e.g., by 
procurators. 

B. w’ould be entitled to the legacy, because this is not 
acquired through the slave’s services or by the use of A.’s 
property. 



< lOT ) 


IV.— LAW EELATING TO OBLIGATIONS. 

Sandaks. — III., Titles 13 to end; IV., Titles 1 — 5. 
Moyle. — Notes to III. 14 ; 18 ; 19. 23 and 26 ; 20. 

6 and 8; 23; 24; 25. 9; 29; Excursus VI. 
—IX. ; Notes to IV., 2 ; 3 ; 4 ; 5. 3. 

Muirhead. — Sections 31 and 53. 

PosTE. — Notes to III., 128; 155 — 162; 209. 

SoHM.— Book II., Ch. III. 

Mackenzie. — Part III., Ch. II. — IV. 


1 . — Obligations Generally. 

IM. What are Obligations ? Examine and discuss the 
different methods of classifying them mentioned in the 
Institutes, 

Obligatio est iuris vinculum quo necessitate adstringimur 
alicuius solve?idce rei, secundum nostrce civitatis iura. An 
obligation is a legal bond by force of which we are com- 
pelled to perform something in accordance with the laws of 
our state. 

The Institutes classif y Obligations as fol lows : — 

(1) According to the autlwrity from whicTTViey derive their 
binding force into (a)^^^^iZ^and 

The former were termed ciYiles, being liased on the ius 
civile : the latter, honorariss, as having been introduced 
through, the edicts of the magistrates. 

(2) Accordin g to their Juristic source^ into obligationes (a) 
ex conWdc fu^) quasi ex contractu, (c) ex delicto (d) quasi ex 
delicto, 

H 2 
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Obligations ex contractu were those arising from agree- 
ments made under such circumstances as to give rise to an 
action to enforce them. 

Obligations quasi ex contractu were obligations imposed 
by law on equitable grounds in circumstances analogous to 
contract, but without the intervention of an agreement. 

Obligations ex delicto were obligations arising from 
wrongful acts infringing rights in renit the wrongdoer being 
bound to make compensation, or to pay a penalty, or both to 
make compensation and pay a penalty to the injured party. 

Obligations quasi ex delicto were obligations arising 
from circumstances analogous to those giving rise to a 
delictual liability. They are, with two or three exceptions, 
cases of vicarious responsibility. Some writers, {e,g,, Austin 
and Poste) consider the distinction between obligations 
ea* delicto and those quasi ex delicto as entirely arbitrary, 
and account for the separate treatment of the latter on the 
ground that they were introduced by the Praetor after the 
class of delicts had become fixed, or because they did not 
come within any particular statutory enactment. This 
criticism cannot be altogether justified. Most of the cases 
giving rise to obligations quasi ex delicto are cases of 
vicarious responsibility in which there is no direct culpa on 
the part of the person held responsible, and which are 
clearly distinguishable from delicts proper. The Roman 
jurists, however, have placed in the same class with these 
obligations arising from wrongful acts which it is difficult to 
distinguish from true delicts, the case of the index qui 
litem s'liam facitt and that of suspending objects over the 
public way to the common danger). « 

117 . What was an Obligation Distinguish it from 
Pactum, Classify Obligations, 

Itt* Define Obligatio, 

Justinian says {Inst, IIL, 13. 2) that obligations are, 
according to one classification, arranged in four classes. 
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' . V. ' ' V, 

contractmlf qmsi-contractual, d^ictal, and qnasi-delictat'* 
Give one example of each of these four classes, "Is"^ the 
classification exhaustive ? ^ 

An oblitfatio is a legal b ond by force of which we are 

mpi^llfi ii tift..pfir{nrni.^o.m.etj3ing. in ';wilt Jber 

laws This bond was imposed : (a) when two 

or more persons made an agreement with all the necessary 
legal formalities (contract) ; (b) when the relationship 
between two or more persons was such that the law 
imposed an obligation on equitable grounds (quasi-contract) ; 
(c) when a person was responsible for a wrongful act or 
omission, and incurred a liability to compensate the injured 
party for loss, or to pay a penalty, or both to compensate 
and pay a penalty (delict or quasi-delict). 

A pactum was an informal agreement between two or 
more persons which the law did not as a rule enforce by 
action, although it might operate as an equitable defence : 
c.g.^ a bare agreement not to sue. 

Pacts enforceable by action. A few pacts, in later 
times, were enforced by action : (1) jacta pratoria^ or 
those made enforceable by the praetor, of wEich there 
were two ; Hypotheca (see 118), and the Pactum de c on stituto 
which was an agreement to pay the debt of another in con- 
sideration of the creditor forbearing to sue him. (2), JPacta 
or t hose made enforceable by the constitutions of 
TEeEmperors. The most important were : j)actum d e 
con Mituenda dote , or an agreement to give a d^; and the 
pactum donationis, or the agreement to give something to 
another. 

Classification of Obligations: (a) According to the 
authority from which they derived their binding force \ 
(1) civileSf or those recognized by the ius civile^ (2) 
pratorice or honorarice, or those enforced by the praetor. 

(b) According to their juristic source. 

(1) ex cont^tu, e,g.^ stipulation sale ; 
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(2) quasi ex contractu, e.g.y condictio indebitit or action 
to recover back money paid under a mistake of fact; 
negotiorum gestio, 

(3) ex delicto, e,g., injuria; furtum. 

(4) quasi ex delicto, e.g., the liability imposed on inn- 
keepers (cauponcfi), ship-masters {nantce) and stable-keepers 
(stahularii) for the fraud or theft of their servants. 

Justinian’s classification is not exhaustive. It does not 
include certain agreements which, in course of time, were 
made actionable by the Praetors or by Imperial legislation, 
but which were not technically classed as contracts. These 
were pacta vestita, and included pacta prcctoria and 

pacta legitima (see supra), 

149. "Distinguish Contractus from Pactum, Explain Pacta 
Vestita^ Pacta Adiecta, Facta Prictoria, 

Contractus was an agreement between two or more 
persons which the law would enforce. It involved (1) con- 
ventio^ or agreement ; (2) the r 'ncuhim iurisy tho obligation 
annexed to it upon all legal coiiffitTornTLeing fulfilled. It 
was “ a Pact plus an Obligation ” (Maine). Pactum or 
nudum pactum was an agreement which did not fall within 
the recognized contracts or within the innominate contracts, 
and which the law would not enforce by allowing it to be 
sued on, although it might be used by way of defence or set- 
off. Some few pacts were enforceable. (See 147 — 8.) Pacta 
YCStita. — This term was applied to any agreements which 
were clothed with actions, as opposed to mida pacta which 
were not enforceable by action. Pacta adjecta. — Pacts 
added to a principal obligation, e,g,, an agreement that 
a seller should he at liberty to rescind the contract of sale 
if he got a better offer before a fixed time {in diem addictio). 
These agreements were sometimes sued upon in the contract 
action, or were enforced in an actio in factum 2^'^cesc7'iptis 
verbis; but if the pact were subsequent to the original 
agreement it only availed as a defence. Pacta prsetoma. 
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These were one class of pacts enforceable by action. Two 
examples are of importance : (a) an agreement by 

a debtor that certain property should be security for thc^ 
creditor's claim against him; i^) jpactum de constitutor 
agreement to pay the debt of another in consideration of 
the creditor forbearing to sue. 

160. ‘‘ Ex mulo pacto non oritur actio 

What reservations mtist be made in adopting this 'tnaxim as 
trm of Homan Lazo ? 

Certain pacts were made enforceable by action in later 
Eoman Law, and to these the maxim would not apply. 
They were termed Pacta vestita^ i.e.y pacts invested with an 
action, to distinguish them from nuda pacta, those which 
were not actionable. They were either Pacta prcetoria or 
Pacta legitima (see 148 and 149). 

Further, certain pacts — Pacta adiecta — which were 
accessory to some other contract, e.g., Sale, could be 
enforced by the action appropriate to the principal contract, 
if made at the same time as the principal contract. 

181. What do you mean by a formal contract, a unilateral 
contract, a bilateral contract, an accessory contract, a con- 
sensual contract, a 'natural obligation, a solidary obligation ? 
Give an illustration of each from Homan Laiu. 

A formal contract was one which depended for its recog- 
nition on compliance with certain formalities required by 
law, e,g,, the neamm, or the stipulation 

A unilateral contract one^which bound one party only, 
such as the stipulatio or the contract Uteris, which bound only 
the promissor, whereas in a bilateral contract both parties 
were equally bound, as in the consensual contracts and 
also in the case of commodatum, depositum, and pignus^ 
It should be noted that the contract mutuum was 
unilateral. 
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An accessory contract was a subsidiary contract entered 
into to support the primary obligation ; suretyship 
when created hy fideiussio and constitutum (see 211). 

A consensual contract was one which was concluded 
merely by the expressed consent of the parties [e,g,y sale> 
hire, partnership) as opposed to those which required either 
a particular formality or depended upon the transfer of the* 
ownership, possession, or detention of a res, or by other act 
of part performance. 

For natural obligation, see 155. 

A solidary obligation is one w^hich creates several obliga- 
tions on the part of the debtors and separate rights in the 
creditors in regard to one and the same subject-matter, as 
opposed to correality, in which the obligation by which the 
debtors are bound, or to which the creditors are entitled, is 
the same. 

There does not, however, appear to be any substantial 
ground for the distinction (see 233). Instances of solidarity 
occur where several have been guilty of a common delict, or 
where co-guardians have injured the ward, or where there 
are several agents, or hirers or the like, or in the case of 
'suretyship created by mandate or constitutum. 

152. Discuss the nature of an Ohligatio. Was marriage an 
obligatio ? 

153. What is the legal distinction between Dominium and 
Obligatio ? 

An obligatio confers rights in personam, i,e , rights that 
some person or persons shall do, or abstain from doing, 
a particular thing. In this it is distinguishable from 
dominium, which consists of rights in rein, i.e., rights w'hich 
are available as against persons in general. E,g., A. agrees 
to purchase from B. a horse for a sum fixed. This is a 
contract of sale. A. has a right against B., and B. against 
A., to have the contract fulfilled, by delivery of the horse 
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and payment of the price respectively, But these rights 
only exist as between A. and B., and not between either or 
both of them, and other persons. When, however; A. has 
the dominium of the horse, and B. of the price, their respec- 
tive rights are changed. Each has in respect of his property 
rights against persons in general, or ium in rem. Most 
writers regard marriage as an obligoMo. Ortolan contends 
that it was a contract re^ because it required traditio of the 
wife. He points out that it could not be consensual because 
it could not be contracted between absent parties. Savigny 
thinks it was in the nature of a conveyance. This latter 
view appears to be sound, having regard to the fact that 
originally the marriage was made by mancipaiio, or by 
delivery of the wife to the husband. Such possession gave 
him manus after one year, and without such delivery there' 
could be no possession. 

154. Define ConventiOy Contractus, Pactum, Obligation 
Pollicitatio. What loas imputed by the epithets Civilis, 
Honoraria, Naturalis, as applied to Ohligationes ? 

156. Explain the meaning of Natural Obligation, and 
illustrate its effect in Homan Lau\ 

Conyentio : an agreement — the coming together of two 
minds. Contractus: a conventio to which the law added 
a vinculum iuris, i.e., allowed it to be enforced by action. 
Pactum : a bare agreement not enforceable by action but 
available by way of a defence. Some pacts were enforceable 
by action. (See 147—8.) Obligatio : the legal bond by virtue 
of which one is compelled by the law of his state to perform 
something. Pollicitatio : a bare proposal which is not 
meant to be accepted by another, e.g., a vow. A civilis 
obligatio was one which was created and enforced by the 
civil law. Honoraria was the term applied to an obligation 
created and enforced by the praetor or other magistrates. 
Naturalis was the term used to denote an obligation which 
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could not be enforced by action but was available by way 
of defence or set-off, c.g*, money paid under a natural 
obligation could not be recovered under a condictio indehiti 
as money not due. This obligation could be the basis of an 
accessory contract or of a mortgage. 

2. Contracts. 

156. How is the place of contract determined in the 
Institutes! 

By placing the subject between the law relating to things 
and their acquisition, and actions. Justinian followed 
Gains in making a threefold division of the subjects treated; 
namely, persons, things, and actions. It is doubtful whether 
he meant contracts to fall within the second ot third of 
these divisions, but probably the former. Neither arrange- 
ment would be strictly correct. A contract does not create 
a ins in rem, like usucajno or mancipatio or traditio, but 
only a ins in personam or a right against the contracting 
party ; and an action is only method of enforcing a right 
by giving damages for its breach : it does not create a right 
as a contract does, neither does it operate to transfer the 
thing which is the subject-matter of a contract, 

187. What classification of contracts is found in the 
Institutes ? 

188. Gains says that the obligations arising from contract 
arc of four hinds : aut re, ant verbis, aut Uteris, aut 
consensu. 

Name the various contracts which come binder each of these 
four heads, 

(1) Re: Mutuum, com’modatum, depositum, pignus, 
(2) Verbis : Stipulatio, (3) Literis : Expensilatio, (4) 
Consensu : Emptio venditio, locatio conductio, societas, 
mandatunu 
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159. Whai meaiimg do you give to the ])hra8es ** cauea 
civilis'* and ^^nudum packmi"' in the Bo'tmnLam? of cnniiactl 

Pactum meant an agreement simply, and was a necessary 
ingredient in all contracts. It was the genus of which 
contract was a species. A pact, of itself, was, as a general 
rule, not enforceable by action. Certain conditions must be 
complied with in order to create a contract ^ i.c., an agree- 
ment enforceable by law. These conditions, to which the 
term causa civilis was applied as being required by the 
ius civile y were of four descriptions : (1) the transfer of 
ownership, possession, or detention of a thing, or other act 
of performance by one party, giving rise to a contract re or 
to an innominate contract ; (2) the expression of the agree- 
ment in a special form of words by formal question and 
answer, constituting a contract verbis; (3) the written 
entry of a debt in the account book of the promisee 
(expensilatio) or a written acknowledgment of debt {chiro- 
grajjJmmy syngraphcs)^ creating a contract litteris ; (4) the 
fact of the agreement being one of a certain class of constant 
occurrence in business transactions, in which consent of the 
parties was held sufficient to create the contract — contracts 
consensu. 

These were the only agreements known to Roman Law as 
“ contracts,” but subsequently other agreements were made 
actionable by the Prastor or by Imperial enactment. These 
were termed Pacta vestita, pacts clothed with an action, 
as contradistinguished from nuda pacta^ agreements not 
enforceable by action, which only gave rise to a naturalis 
obligatio. 

160. Speaking generally y a formless promise is 7iot actionable 
in English Law unless supported by consideratio7i. Co7itrast 
the Boman Law with this. 

The Eomans^never evolved any general principle regarding 
contracts corresponding to the English doctrine of valuable 
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consideration. The early Roman Law, like the early 
English Law, only enforced contracts when the parties had 
Complied with certain prescribed forms. Subsequently, the 
^PjfiBtoi;. on principles of equity, gave legal recognition to. 
agreements where there had been delivery of some thing 
{re)y and in time extended such recognition to all agree- 
ments where there had been performance on one, side. A 
further step w^as taken when the mental element in contract^ 
the intentions of the parties, was recognised in certain con- 
tracts of frequent occurrence, viz., the consensual contracts, 
effect being given to business usage (as in the case of the 
Law Merchant in England). The Roman Law did not go 
much further than this. In a few cases, from convenience 
or policy, agreements were made actionable, e.g.y hypothec, 
pactum de constitutOy etc., but no general test of the enforce- 
ability of agreements was developed. The only rule that 
can be laid down regarding Roman Law is that an agree- 
ment to be enforceable must be referable to some causa 
civiliSy ix.y must be made with certain forms recognised by 
law, or executed on one side, or jome within certain descrip- 
tions of informal agreements to which the law attached an 
actionable obligation. 

16L Describe the Nexim, 

The nexum was the term used of “ every transaction 
with the copper and balance '' [omne quod geritur per ces et 
lihram). This formal proceeding was used in early law for 
almost every purpose, e.g.y for conveying property; for 
making contracts ; for making testaments ; for adopting 
children ; and for releasing from contracts. The term 
mxum when used in a special sense was applied to the 
earliest form of contract. The formalities were identical 
with those of the mancipatiOy and involved a ceremony in 
which there were eight persons employed : the contracting 
parties, five witnesses, all above the age of puberty and 
Roman citizens, and a libripens or balance holder. The 
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form of words differed according to the plprpdse o! tlie 
transaction, but the ceremony was in effect a pledge^by the, 
debtor of his person to the creditor as security for a Joan. ; 

162. Describe the Stipulatio and its chief legal effects ^ 
Was it of any advantage to have written evidence of d 
^tipndatio ? 

163. Show what historic changes occurred in Stipulation 
and state loith exactness the effect of reducing a Stipulatio to 
writing. * 

164. Explain the term: ** Alter i nemo stipulari potest '' 

The stipulatio was a formal unilateral contract. The 
form required was a solemn question and answer : Spondes ? 
spondeo ; Promittis*} Promitto ; Fidembes7 Fideiubeo ; 
Dabisl Dabo ; Facies'? Faciam, This bound the pro- 
missor ; and if it were desired to bind the other side the 
question must be repeated by the first promissor and 
answered by the first stipulator. The solemn form was the 
binding tie, and no other consideration was necessary. It 
was a contract stricti iuris. The contract was an oral one, 
but was for greater security sometimes put into writing, 
when it was presumed to have been properly made, although 
the exact form of question and answer did not appear on 
the document. The written memorandum also raised a 
presumption that the parties were both present (which was 
essential to the validity of a stipulation). But the other 
party might rebut this presumption by evidence to the 
contrary. 

Originally, the only words that could be used in making 
the contract were Spondes? Spondeo ; and these were 
available to Eoman citizens only. The other forms were 
subsequently introduced, and were available to others than 
Eoman citizens. By a constitution of Leo (469 a.d.), the 
necessity of using a strict form of words was dispensed with, 
so that all that was regarded was the intention of the 
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parties, and if that were clear the contract was binding, 
whatever the words usedtor.the form of the expression. 

166. Escplain the division of sti;pulations into ItidicialeSy 
PrcetoritBy ConventionaleSy Communes tarn prcetoricB quam 
iudiciales. Give examples of each, 

166. Row are stijndations divided ? Give examples of each 
division. 

Division of Stipulations. ludiciales : those entered into 
on the order of a index or judge, e,g., de dolo cautio, security 
against fraud ; Pratorice : those required by the prsetor, e,g,y 
damni infecti, security against apprehended damage : Com- 
mimes : those which may be required by either the praetor 
or iudeXy e.g,y a stipulation by a tutor for the security of the 
property of the pupil; Conventionales : those voluntarily 
made by the agreement of the parties. 

167. What were prcetorian, judicial y and common stipula^ 
tions ? Give instances of each of them. Is there anything 
analogous to these in English Law ? Why has it been said 
that these stipulations are not contracts at all ? 

See 165. 

In English Law there are what are termed “ contracts of 
record,” e.g.y recognisances, which are very similar in form 
and operation to the judicial stipulations of Roman Law. 
These are not contracts, in the strict sense of the term, 
because they are not as a rule founded on the voluntary 
agreement of the party concerned. 

168. Give an account of the verbal contracts of Homan 
Law other than the Stipulation, 

With what theories concenmig the history of the Stipulation 
are you acquainted ? 

Besides the Stipulation, there were two other verbal 
contracts — 
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(1) Dictio dotis was an early form of covenant to confer 
a dowry. It' could only be used by the intended wife, her 
father or other ascendant, or her debtor by her express 
direction. It took the form of a covenant or promise, there 
being no interrogation. Any one else giving or promising a 
dos must transfer the property or enter into a stipulation, 
Don datuT vel dicitur vel promittitur, 

(2) lurata promissio libepti. 

This was a verbal promise accompanied by an oath made 
by a freedman to his patron, promising to render certain 
specified services. 

Sir Henry Maine, Ortolan, and other writers, derive the 
stipulation from the Nextm. According to this view, the 
formal ceremony per ces et lihram fell into disuse, leaving 
the nuncupatio which took the form of sponsio, of which < 
stipulatio was a simplified form. Dr. Hunter's criticism of 
this is destructive, He points out that the mmcupatio was 
not in the interrogative form, and also brings forward 
evidence of the extreme antiquity of the sponsio. It is now 
generally admitted that the stipulation grew out of tshe 
solemn sponsio ^ and that the latter was independent of 
nexivm^ but there is considerable difference of opinion as to 
the exact nature and derivation of the sponsio^ although it 
is agreed that it is of great antiquity (see Buckler, Contract 
in Eoman Law,” pp. 15 — 21). 

169 . Classify the various grounds of invalidity of stipula- 
tions, 

Inyalid stipulations. 1. On account of their subject- 
matter : (a) something that cannot exist a hippo- 

centaur); (b) which is non-existent (e.^., a slave already 
dead) : (c) a thing extra commercium ; (d) something which 
could not be acquired by the stipulator (c.y., his own pro- 
perty); (e) the doing of an impossible or illegal act or an 
act contra bonos mores, 2. On account of the persons by 
whom the stipulation is said to be made: (a)^umWr ^eaf ; 
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(b) insane ; (c) infants ; (d) absent persons. 3. On account 
of the pe^^pns Jjor^ wi^m the stipulation purported to be 
made. One person could not stipulate for another unless 
he himself had an interest in the subject-matter of the 
stipulation ; and conversely one person could not promise 
for another. 4. On account of the persons between whom 
the stipulation purported to be made : (a) master and slave ; 
{b) father and son in jyotestate, 5. On account of the 
manner in which it was made: (a) parties not ad idem; 
{b) where one or both of the parties under a mistake. 6. On 
account of the .time at which the stipulation was to take 
effect : (af 'after death ; (b) pridie quam viorior ; (c) pree- 
postere concepta, (Justinian made these valid.) 7. On 
account of the condition, subject to which the stipulation 
was made, e.ij,y an impossible or illegal condition. 

170. Give a full account of tlie literal contract as it existed 
in tile time of Gaius. 

Wfiat was nomen arcarium ? 

The litei*al contract was apparently still employed in the 
time of Gaius, although probably already falling into disuse. 
Every Roman citizen kept his domestic account books. 
There was a rough day book, Adversariay in which memo- 
randa of daily transactions were inserted, and, at the end 
of each month his receipts and payments were entered in a 
cash-book or ledger, called Tab nice or Codex accepti et 
ex'pensi. The ordinary entries in this book were records of 
cash receipts and payments — nomina arcaria. These did 
not create obligations, they were only records or evidence of 
obligations arising apart from the entry, «’.c., obligations re. 
But it became the practice to make an entry of debt where 
no actual payment of money had been made at the time. 
This took the form of an expensUatio. It was an entry of 
a fictitious payment made with the assent of the other party, 
and operating by its own force to create an obligation. It 
created what, in English law, is termed an “estoppel.” 
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The debtor’s liability arose from the entry in the codex, 
although no payment of money was directly made to him. ^ 

Hence an entry in the codex might be of two kinds; it^‘ 
might refer to an actual payment {nomen arcarium), or to 
a fictitious ‘payment {nomen transcriptitium), A nomen 
arcarium was an item entered without reference to any 
other person, and was devoid of legal significance ; a nomen 
transcriptitium was an item entered with concurrence of 
both parties concerned : it was founded on agreement, and 
its effect was to create a legal liability.” The object of the 
latter was to transmute an existing obligation into a literal 
obligation based on an entry in the codex, i.e., a fictitious 
loan. It effected a novatio. It was used for two purposes : 
(1) to effect a change in the parties to a contract {delegatio), 
a persona in personam ; (2) to transform an existing obliga- 
tion, based on another causa, into a contract Uteris, a re in 
personam [see Sohm, pp. 410 — 415]. The nomen trans- 
criptitium was a form of contract confined to Eoman citizens. 
Peregrini had literal contracts of their own in the form of 
bonds, called syngraphce or chirographum. These literal 
contracts produced a uniliteral obligation stricti iuris, 
enforced, like the stipulatio, by a condictio certi. 

Nomen arcarium, see supra, 

171. Trace the history of written contracts. 

1. The ius civile recognised an entry made in his account 
book {codex) by the creditor with the consent of the debtor, 
as legally binding between Eoman citizens. 2. Aliens 
could not thus contract, but amongst them written 
acknowledgments of debt termed ByngraphsB and chiro- 
grapha, came into customary use. These were instruments, 
signed in the case of the former, by both parties, and, in the 
cafee of the latter, by the debtor. 3. The literal contracts 
died out, and were superseded by a cautio, which, although 
not a contract, was an acknowledgment of liability which 
could not be repudiated after a certain time, fixed# by 
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Justinian at two years. If, however, the creditor did not 
take proceedings within a reasonable time, the debtor could 
bring a condictio to reclaim the written instrument, or, if the 
creditor were absent, by a formal entry in the court records, 
he might make his exceptio or defence exc, tloli; or exc, 
non numerates pecunice) perpetual. 

172. To wliat extent was writing required in making legal 
contracts according to Homan Laio ? 

Writing was not an essential in the making of any con- 
tract in Koman Law, except for literal contracts, which of 
necessity were in writing, being entries in the citizens' 
books. When the parties to a contract of sale agreed that 
the terms should be in writing, Justinian required that the 
document should be complete before the contract could be 
valid. The document was complete as soon as it had been 
drawn up by the parties themselves, or signed by them if 
written out by another, or all the formalities complied 
with if the instrument had been drawn up by a notary 
(tahellio), 

173. Dcfim the contract of Deposit um. When is it said to 
he Miscrabile ? What teas the liahility of the depositee for 
misconduct or negligence ? What penalties might a depositee 
incur by using the thing deposited ? 

Depositum, the placing of a thing with another {deposi- 
tarius) for safe custody, udthout renmneration, to be delivered 
up on request. It was miserabile if made under stress 
of circumstances, c,g.y through fire or shipwreck. The 
depositee was liable for gross negligence {culpa lata) or fraud 
(dohis) only, and not for any other kind of negligence, unless 
otherwise agreed. In the case of a d, miscrabile he was 
liable for double value if unfaithful to his trust. The 
depositee had no right, in the absence of agreement, to use 
the thing deposited, and such unlawful use amounted to 
theft. 
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174. Compare the incidents of the contracts^ Mutuum^ Com- 
modattm, Depositum, Vignns, and explain the different degrees . 
of responsibility attaching to the party in whose custody the 
Ees is placed, 

176. What were the duties incurred by the parties in 
contracts Be ? 

Mutuum. — A gratuitous loan of things consumed in their 
use. The borrower must return things of the same nature, 
quality, and quantity, and all loss fell on him. 

Commodatum. — A gratuitous loan of a thing which must 
be returned in specie. 

Duty of borrower. — (1) Must only use the thing for the 
purposes agreed upon ; (2) must return the thing at the 
specified time ; (3) must show exacta diligentia. 

Duty of lender. — (1) Must allow borrower to use the 
thing for the time, specified ; (2) must pay all extraordinary 
expenses incurred by borrower; (3) must not knowingly 
lend things unsuited for the borrower's purpose. 

Depositum. — The placing of a thing with another {deposi- 
tarius) for safe custody, without remuneration^ to be delivered 
on request. 

Duty of depositarius. — (1) To return the thing on 
demand ; (2) to take ordinary care ; he was only liable for 
fraud (dolus) or gross negligence (cidpa lata) ; (3) in the 
case of d. miserabile he was bound to exercise exacta 
diligentiay and was liable for double the value if the thing 
was lost through his default. 

Duty of depositor. — (1) To recoup all expenses incurred ; 
(2) to compensate for any loss occasioned by the thing 
deposited, if he was aware it was likely to cause damage. 

Pignus. — The delivery of a thing to a creditor as security 
for a debt, conditionally on the creditor returning it when 
the debt was paid. 

The creditor was bound to use exacta diligentia in the 
care of the thing pledged. He could not use it nor take the 
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fruits, apart from special agreement. He must restore it 
to the debtor on payment of the debt. 

176. Describe and distmguish Mutuum and Depositum 
wregulare. 

Mutuum was a loan of fungible things for consumption, 
the property passing to the borrower under an obligation 
to return things of equal quantity and quality. 

, Depositum irregulare closely resembled vmtimm. It 
occuri-ed when res fungibilcs w^ere deposited under an agree- 
ment that the depositary should become owner, and should 
only be bound to return things of equal quantity and quality. 
The things deposited were at his risk, and he could use 
them. The two transactions differed only in the intention 
of the parties. Mutuum was a contract in the interest of 
the borrower. Depositum irregulare was made in the 
interest of the depositor. The legal consequences of the 
two contracts differed materially. In mutuum interest 
could only be charged if exprefsly stipulated for. The actio 
depositi being borne fidei, interest could be recovered in the 
case of depositum irrcgalnre under the agreement or where 
there was delay in payment. The most usual case of 
depositum irregulare was money deposited with bankers. 

177, Define mutuum. If interest were to he paid in con- 
nection with a money loan, what formaliiy should be resorted 
to ? Do you know of any special rules of Eonian La%o relating 
to interest? 

Mutuum. See 175 and 176. 

Interest w’as only payable where there was a special 
stipulation to pay interest. In a few’ exceptional cases 
an agreement to pay interest might be enforced even 
when made by informal pact, e.g., in loans by munici- 
palities. 

By the XIL Tables, interest was limited to twelve per 
cent {unciarmm fanius). Subsequently it appears to have 
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been reduced to six per cent, (semiunciarium fmnus), T^ie 
Lex Genueia (about b.c. 340) prohibited it altogether. This ^ 
law, however, was clearly disregarded, for in the time of 
Cicero the recognised inaximum was twelve per cent. * 
Justinian fixed certain maximum rates of interest, viz., 
twelve per cent, for maritime loans ; eight per cent, tor 
business loans ; six per cent, for ordinary loans. He also 
provided that interest should not be recoverable to a greater 
amount than twice the amount of the principal. Compound 
interest was forbidden by the ius civile. This had been ' 
evaded by stipulating that interest should be added to the 
principal and so carry interest. Justinian strictly prohibited 
the exaction of compound interest. 

178 . Give examples of Innominate contracts. To which 
of the foi(,r classes have they been assigned^ and tohy ? 

Innominate contracts were certain agreements which 
did not fall within any of the ten recognized forms of 
contract, but were enforced by law provided that one of 
the parties had done all that he agreed to do. They were 
based upon part performance, and were, therefore, closely 
allied to contracts re. They fell under four heads : do ut 
dcs ; do nt facias ; facio ut des ; facio ut facias. Examples : 
A. agrees to plough B.'s field on condition that B. ploughs 
A.’s. A. and B. have each a horse, and they agree tW 
each shall have the use of the other’s horse in alternate 
weeks. 

179 . Show by examjdcs the meaning of Innominate con- 
tracts, To what extent tvas the doctrine of valuable considera- 
tion recognized by the Roman Lato ? 

A. agrees to plough B.’s field on condition that B. ploughs 
A.’s field in return. A. agrees to give B. a horse in exchange 
for two oxen. Neither of these arrangements falls within 
the ten regular forms of contract recognized by the Boman 
Law, namely, the verbal, the literal, the four real, and the 
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four consensual contracts. At the same time, if A. per- 
formed his part of the bargain it was only just that B. 
should be compelled to perform his part, and the law 
required him to do so. Performance by one side was, 
therefore, the consideration for the performance by the 
other, and since there was no special name applicable to 
such contracts they were called innominati. They most 
nearly approached contracts re. 

The Roman lawyers never developed a general principle 
in relation to contract similar to that of the English doctrine 
of consideration. They came very near it in giving validity 
to the consensual contracts, and, in fact, valuable con- 
sideration was an essential element in these contracts. 
But they failed to seize on this element as a general test 
for the validity of all informal contracts. All they accom- 
plished was to make certain agreements enforceable which, 
owing to their common occurrence or to mercantile custom, 
or on grounds of policy, it was found expedient to recognise 
as binding. The only general test relating to contract 
which they laid down was the empirical test of causa. See 
160. 

180. Wmt were the essentials of the contract Emptio et 
Vendiiio ? 

The essentials of this contract were (1) a definite and 
unconditional agreement betvreen the parties as to the 
thing to be sold, and (2) as to the price to be paid. No 
formality was necessary nor was part performance essential. 
Justinian, however, enacted (Inst. III. 23, pr.) that where 
the parties had agreed that the contract should be reduced to 
writing, it should not bind the parties until so completed. 

181. (a) Atwhatmornent was a contract of sale complete in 
Roman Law ? 

(6) What was the nature of the performance to which the 
vendor was then boimd ? 
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(c) Were there any cases in which the rish (pericvlam) 
remained with tlie vendor until delivery^ 

(d) At what 'moment did the ownership pass to the buyer ?, 

(а) The contract was complete as soon as the price was 
fixed, either by the parties or by a third person to whom 
the determination thereof had been referred. 

(б) The vendor’s duties were : (1) to deliver lawful and 
undisturbed possession ; (2) to take due care of the pro- 
perty pending delivery; (3) to guarantee undisturbed 
possession, and compensate the purchaser if evicted ; (4) to 
warrant against secret faults. If such were discovered the 
vendor might be sued within six months for rescission of the 
contract {actio redhihitoria) or within a year for a reduction 
in price {actio cestimatoria). 

See also 182. 

{c) The risk of the property {periculum rci) passed to the 
buyer immediately the contract was complete, except in 
three cases where it remained with the seller : (1) things 
sold by number, weight, or measure, until they were 
ascertained and appropriated to the contract ; (2) things 
sold under a condition, until the condition was fulfilled ; 
(3) where the buyer had the choice of two things ; but, if 
both were destroyed, the loss fell on the buyer. 

{d) The ownership passed upon deliveiy if the price had 
been paid, or security taken for payment, or credit allowed. 
Otherwise it did not pass until payment of the price. 

182. Describe the rights which a buyer acquired by the 
contract of sale. What was necessary to transfer the owner • 
ship of the thing sold to the buyer 1 After the contract of 
sale, upon whom did the loss fall if the thing sold were 
destroyed or damaged ? 

Rights of the buyer.— Liability of seller. In the 

absence of special agreement, the rights conferred by law 
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on the buyer, and the obligations imposed on the seller, 
were as follows : 

1. The seller must deliver the thing to the buyer with its 
appurtenances. The buyer must be put in actual posses- 
sion so as to enable him to hold the property as his own, 
and in the event of his being deprived of it by some one 
with a better title than the seller, he must be indemnified 
by t he latter. In the case of incorporeal things incapable 
Of delivery^ protective covenants were substituted for 
delivery. 

2. J3ut the seller was under no obligation to give a title 
as owner, and the buyer could not refuse to take delivery on 
discovering that the property was not that of the seller. 
The seller was only bound to give undisturbed {vacua) 
possession. 

3. Pending delivery the seller must take due care of the 
property pending delivery : he must exercise the care of a 
honxLs 'paterfamilias. He was discharged of this liability of 
exacta diligentiait the buyer wrongfully delayed acceptance, 
and he then became liable only for wilful misconduct or 
gross negligence. 

4. Delay in delivery entitled the buyer to any damages 
consequent thereon. 

5. The seller must guarantee quiet enjoyment, t.c., undis- 
turbed possession. But to make the seller liable (1) there 
must have been lawful eviction by a third person, and the 
fiaw in the title must have existed at the time of contract ; 
(2) the eviction must not have been attributable to the 
buyer’s own fault or negligence ; (3) the seller must have 
notice that the title is contested. This liability was 
alw^ays subject to terms in the contract affecting it. The 
measure of damages on eviction was the market value of 
the property at the time of eviction. 

6. As to the warranty against secret faults; and gross 
inadequacy of price, see 184 . 
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Transfer of ownewhip.— The ‘ownership was not , trans- 
ferred until the price was paid. If delivery was made 
before payment, no intention to transfer the owiissrship wafi(| 
implied until payment, but if credit was to be given the 
delivery of the property did transfer the owmership, it being 
supposed that the seller had elected to substitute a right in 
jpersonam as against the buyer for his right in rerii to the 
thing. 

Periculum. — As a general rule the risk passed to the 
buyer as soon as the contract was concluded, and he would 
bear any loss that was not occasioned by the negligence of 
the vendor. The profit also went to the buyer. To this 
general rule were three exceptions : (a) the risk of things 
sold by measurement remained with the seller until they 
were measured, unless they were sold as a lot ; (b) if the 
thing were sold on a condition, then if the condition was 
not fulfilled, the loss fell on the seller ; but if fulfilled, and 
before fulfilment loss incurred, total loss fell on the seller, 
partial on the buyer ; (c) in a sale of one of two things, at 
the option of the buyer, the loss fell on the seller if one was 
destroyed, and on the buyer if both were destroyed, i.c., he 
had to pay the stipulated price but got nothing. 

183 . Give an accoitni of the legal 2 ')Osition of a inirchaser 
(a) after the contract of sale has been entered into hut before 
delivery, (b) in the period between delivery and payment. 

(a) The property does not pass until delivery, and not 
even then unless the price is paid or security taken or the 
seller agrees to give credit. If the subject-matter is specific 
the risk is on the buyer, but the seller is obliged to use 
exact diligence in the custody thereof unless the buyer is 
chargeable with delay (mora) in taking delivery, in which, 
case he is only liable for fraud or gross negligence. The 
buyer is bound to pay any necessary expenses incurred by 
the seller in keeping the subject-matter, e.g., medical 
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charges incurred in curing a slave. He is also liable for 
interest if he is chargeable with delay in completing the 
contract. 

(i) In the absence of agreement to the contrary, the 
buyer must pay interest on the price from the time of 
delivery. He can rescind the contract within six months if 
he discovers some secret defect in the thing sold (actio 
redhibitoria) or he can set off the damage in diminution of 
the price. If he is evicted from the possession of the thing 
sold, he can refuse payment of the price and also claim any 
damage suffered. 


184. In the Boman Law of sale (a) what teas Icesio 
enormis ? (h) Was there an iviplied warranty of quality ? 


185. Did the maxim Caveat Emptor"' apply in mature 
Boman Law ? 

Lsssio enormis was the grievance which a vendor 
suffered when the price agreed upon was less than half the 
true value of the thing sold. In such a case he had the 
right of rescinding the sale unless the purchaser would pay 
so much more as would make the price a fair one. Traces 
of this right applied to cases of special hardship are to be 
found in constitutions of earlier Emperors, but in the code 
of Justinian it is regarded as of general application. The 
remedies of the vendor were by exception and, according to 
most authorities, the action cx vendito. In three cases a 
contract could not be rescinded on the ground of Imio 
enormis : (1) if by a term in the contract the vendor 
expressly waived the right; (2) if the purchase was an 
emptio spei ; (3) where the vendor, selling the property at 
an undervalue, was merely obeying a direction in a will 
under which he was heir or had benefited. If the vendor 
acted with his eyes open the possibility of rescission was 
doubtful. 
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Implied warranty of quality. —A warranty of quality 
was implied in e\ery contract of sale, as to defects subse- 
quently discovered and which could not have bee^t 
discovered on examination at the time. In early law this 
warranty only existed in the case of fraud or express 
representation. The Jildiles, by their edicts, at first corn- 
spelled the vendor of slaves at any time within two months 
from the date of contract, to enter into a stipulation, on 
demand, against certain defects, and if refused, the pur- 
chaser might recover his money on returning the slave. 
Subsequently, a right of rescission by actio redhibitoria was 
given within six months of the date of contract. Another 
step was taken when, in the case of iimenta, the vendor 
was bound to disclose all defects under the penalty of having 
the conti-act rescinded {redhibitio) within six months, and 
the purchaser was given alternatively a right within twelve 
months to a fair reduction of price {actio quanti minoris). 
Later still, this new remedy was made applicable to the 
purchase of slaves and all beasts included in the term 
pecus. 

By juristic construction under the Empire, further 
extensions were made until an implied warranty of quality 
was implied on every sale. Consequently, the maxim 
Caveat Ernptor did not apply in mature Koman Law. 

It was the duty of the vendor to disclose defects. 
Ignorance of them did not relieve him, but knowledge of 
them rendered him liable in an artio ex empto for all loss 
sustained, and in this case an express agreement that he 
should not be liable would not protect him. 

The remedies of the purchaser for a breach of this 
warranty were : 

(1) Exception when sued for the purchase money ; 

(2) Actio redhibitoria, brought within six months of the 
date of the contract for rescission ; 

(3) Actio quanti minoris, or cBstimatoria, brought within 
twelve months for a reduction in price proportioned to the 
defects ; 
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(4) Actio in factum^ where the vendor had received back 
the property but refused to refund the money ; 

(5) Actio ex emiAo, to enforce any obligation arising from 
the terms of the contract. 

186 . Hoio far loonld Uts folloioing propositions of the 
English Law of Sale of Goods apply to the Roman 
Law ?— 

{n) If no price is named, a fair price is uiiderstood, 

{b) Neither bnyer nor seller has any remedy merely because 
the price is excessive or inadequate. 

(c) There is an implied condition on the part of the seller 

that he has a right to sell the goods. 

(d) The goods remain at the seller's risk until the property 

therein is transferred to the buyer. 

{a) Roman Law knew nothing of a “ reasonable price 
or a price presumed to have been meant but not expressed. 
No obligation arose until the price was fixed. 

[b) Generally, parties were left to make their owm bargain 
as to price, but in certain circumstances relief was given if 
the price w^as grossly inadequate on the ground of Icesio 
enormis. See 184 . 

(c) There was no such implied condition in Roman Law; 
The seller was only under an obligation to guarantee quiet 
possession. See 182 . 

(c?) In Roman Law the risk passed to the buyer, as a 
general rule, immediately the contract was concluded. For 
exceptions, see 182 . 

187 . De VillierSyC.J., recently asked the following question 
when hcariiuj a case in the Supreme Coxirt of Cape Colony : 
‘‘ If a few shillings would repair the defect, is the actio 
Tcdhibitoria mamtainable? Should not the actio quanti 
mimris have been brought ? ** 
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Distinguish these actions, saying what you know of their ^ 
origin. What other remedies were open in Bomc^n Lato tc^a , 
defratided purchaser ? ^ 

These actions were introduced by the Curule ^diles to 
enforce the warranty against undisclosed faults which they 
implied in contracts for the sale of slaves, horses, and cattle 
in the Roman markets, over which they had jurisdiction. 
The implied warranty was subsequently extended, in the 
classical period, to all sales. 

The actio redhibitoria was available only within six 
months from the date of the contract, and was brought 
when the object of the plaintiff was to cancel the contract 
and recover the purchase-money. 

The actio quanti minoris or sestimatoria was available 
at any time within a year, and enabled the plaintiff to claim 
a reduction in the price in proportion to the defects com- 
plained of. 

Besides these remedies the buyer had the actio empti 
under which he could recover the price if evicted, or com- 
pensation for the breach of contract. He had also the actio 
ex stipidatio to enforce any stipulations which he made to 
secure himself ; in later days, most of such stipulations were 
implied by custom. 

188 , Explain the difference between Exchange and Sale. 

The .controversy as to whether the price in a contract of 
sale could be anything but money was terminated by a 
rescript of Diocletian and Maxiraian, enacting that an 
agreement to exchange one thing for another, instead of 
for money, was not binding on either party until there had 
been performance on one side accepted by the other. 
Permutatio thenceforth was an innominate contract 
enforceable by an actio prcescriptis verbis. The liability 
of each party for undisclosed defects in the article waa 
extended to the contract of exchange. 
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In three particulars exchange and sale differed : 

(1) In sale a purchaser could not rescind the contract 
because the vendor had in fact no right to sell the subject- 
matter ; but it was essential to exchange that each party 
should vest in the other the property in the article which 
he conveyed. 

(2) In sale the property was, as a rule, at the risk of the 
purchaser from the time the contract was concluded ; but 
not 80 in exchange. 

(3) In exchange the property passed on delivery, and 
before counter-performance by the other party ; in sale it 
passed only if in addition to delivery the price was paid, 
unless there was an agreement to allow credit. 

189. Distinguish betiveen the legal effects of the contract of 
barter and the contract of sale in Boman Laic, 

A few years ago X., a trustee ^ contracted to sell to Z, a 
certain estate under a power of sale. It turned out, how- 
ever, that he had not the power of sale until the death of Y., 
the tenant for life, Z., in consequence refused to cornplete 
the purchase, although Y. was loilling to join in an immediate 
conveyance. The court held that Z, was right (In re Bryant’s 
Contract, 44 Gh. D.). Would (his decision agree with the 
Boman Laiv conception of the contract of sale ? 

(1) Barter, in Roman Law, was an innominate contract, 
and did not give rise to an obligation until one party had 
performed what he had promised. Sale was a consensual 
contract, and the parties were bound as soon as they had 
come to an agreement, 

(2) In barter, the parties were obliged to transfer the 
ownership of the things exchanged. In sale, on the other 
hand, there was no obligation to transfer the ownership of 
the thing sold ; the seller, was only obliged to warrant 
against eviction, i,e,, to give quiet possession. 

The decision would not be in accordance with the 
Roman law of sale. X. was able to give quiet possession 
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of the estate, and the contract would have been hindmg 
on Z. ^ 

190. Titius sold a slave, Stichus, to Mcevius for twenty 
aurei, and agreed to deliver the slave on or before January 
1st. At the time of the agreement, although the fact was 
not known to Titius or Mavim, the slave suffered from a 
serious illness, tohich terminated fatally before January Is^. 
Can Titius sue Mcevius for the 'price ? Would you give the 
same answer if the guestion tvere in all points the same 
except that Mcevius instead of paying a sum of money agreed 
to give something in exchange ? 

Titius can sue for the price because the risk passed 
to MsBvius immediately the contract was made. 

In the case of an agreement to give something (other 
than money) in exchange for the slave the contract would 
be permutatio. The law imposed no obligation in ex- 
change until the one side had performed his part. Until, 
therefore, Titius had delivered the slave he would be 
unable to sue Masvius for performance of his part of the 
contract. 

191. Distinguish the Contract of Sale from the Contract 
of Hire, and from Emphyteusis, 

192. *‘/So nearly akin,'* says Justinian, is purchase and 
sale to letting and hiring, that in some cases it is a question 
to which class of the two a contract belongs*' ; and as an 
instance he refers to the contract of Emphyteusis, 

Point out the features in which Emphyteusis resembled 
sale and hire respectively, and give a general accenmt of the 
legal position of a person holdi'ng land wider this contract. 

The contract of hire of a thing {locatio conductio rei) is 
the letting another have, for a pecuniary consideration, the 
use and fmits of a thing which one has in one’s de facto 
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possession, and it is distinguished from sale in that the 
letter has no intention of parting permanently with his 
own interest. 

In the case of locatio conductio opens faciendi one man 
employed another at a fixed remuneration to make some- 
thing out of materials belonging to, or to be procured by, 
the employer. When the person engaged also supplied the 
materials, the general opinion in the time of Gains was 
that this amounted to a Sale, and such was the law under 
Justinian. English law is the same on this point [see 
Lee V. Griffin, 30 L. J. Q. B. 252]. 

Emphyteusis resembled Sale in that the emphyteuta 
obtained permanent possession of the thing (subject, how- 
ever, to forfeiture if the quit-rent was not paid for three 
years). It differed from Sale, and resembled Hire in that 
an annual rent was payable. The emphyteuta was not 
owner as he would have been had the contract been one of 
sale. Neither was he a hirer merely, for he had rights 
in rcm which the hirer never possessed. Ho had posses- 
sion protected by interdict. The controversy as to the 
nature of emphyteusis was settled by the lex Zenoniana^ 
which constituted the emphyteusis a distinct contract 
governed by its own special rules (see 111 ). 

193 . What were the rights of a vendor in the absence 
of special agreement'^ Mention the principal characteristics 
which distinguish the Roman from the Emjiish law of Sale. 

Rights of Yendor.— (1) To payment of the price ; (2) to 
interest on the unpaid price from time of delivery ; (3) to be 
reimbursed any expenses incurred in keeping the thing 
sold prior to delivery. 

Roman and English Law of Sale.-~(a) In Roman Law 
mere consent was sufficient to create the contract if the 
price were fixed. In English Law certain contracts of sale, 
namely, for the sale of goods of the value of £10 and upwards, 
are not enforceable unless there be part payment or earnest 
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given, or '‘ acceptance and receipt/* or some written memo- 
randum of the contract. Further, the price heed not be 
fixed, a reasonable price being implied if none be specified.'! 
Contracts for the sale of land are governed in English law 
by special rules, written evidence being usually necessary, 
(b) In Boman Law the risk passed as soon as the contract 
was made, though the property in the thing did not pass 
until delivery and payment of the price (unless credit were 
given).. In English Law the risk and property pass 
together. The rule is that if the goods be ascertained and 
ready for delivery the property passes at once ; but if 
otherwise the property does not pass until the goods have 
been ascertained and the purchaser has notice thereof. 
The maxim res perit domino applies, (c) In Roman Law 
the contract implied a warranty vacuce possessionisj i.e., the 
seller did not undertake to give the property, but only to 
secure to the buyer the uninterrupted possession of it. In 
English Law a warranty of title is usually implied, (d) In 
Roman Law a warranty against secret faults was implied. 
In English Law caveat emptor is the general rule, though 
there are several exceptions to this. 

194. Distinguish Locatio Condtictio Bei, Locatio Con- 
ductio operarum^ and Locatio Coiuluctio operis. 

What, in the absence of express agreement, were the dttties 
of a Conductor and a Locator Bei ? 

L. C. , rei was the letting by one and the hiring by 
another of a corporeal thing, moveable or immoveable, or of 
an incorporeal thing, such as a usufruct. 

L, C. operarum was the letting by one person of his 
services alone to another. The employee was the locator, 
the employer the conductor, 

L, C. operis was the contract by which one undertook to 
execute some work ; in this case the person who did the 
work was called and regarded as the hirer {conductor) of 
the job, whilst the employer was the locator or letter of it. 


R.L. 


JC 
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Duties of Locator. — (1) To deliver the thing to the 
condtictor ; (2) to guarantee him against eviction, occurring 
by any fault of the locator, for the time agreed ; (3) to 
warrant the fitness of the thing for the purposes for which 
it Was let ; (4) to keep the property in necessary repair 
for the purposes of enjoyment ; (5) to permit fixtures to be 
removed, provided no damage be done ; (6) to compensate 
the tenant for unexhausted improvements. 

Duties of Conductor. — (1) To take reasonable care of 
the property ; (2) to pay the rent for the time agreed on ; 
(3) to give up the property at the end of the term. 

195 . Mention any instances in which there was a con- 
trover sy as to lohcthcr the contract loas Emytio Venditio or 
Locatio Conductio, and state in each case what tvas finally 
decided. 

(1) Emphyteusis. — The dispute was finally settled by an 
enactmcTit of Zeno, which constituted it a contract std 
generis (see 111 ). 

(2) Where the employee was engaged to make a thing, 
supplying his own materials. This was ultimately held to 
be a sale (following the opinion of Sabinus). 

196 . What were the reciprocal obligaiions of landlord and 
tenant upon the hire of a farm or housed 

197 . A. hires a house from B. What are the respective 
duties of A. and B. ? 

Duties of Landlord. — To deliver the tenement to the 
tenant and to allow him to keep it for the agreed time ; 
(2) wrongful eviction by the landlord entitled the tenant to 
compensation ; (3) eviction by no fault of the landlord 
gave the tenant a remission of rent but no damages : (4) to 
keep the place fit for use, or otherwise to allow a reduction 
of the rent ; (6) to warrant the fitness of the place and its 
stock ; (6) to allow the removal of fixtures so long as the 
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tenant did no damage ; (7) to compensate for unexhausted 
improvements. 

Duties of Tenant. — (1) To pay the rent, with interest on 
arrears. The tenant might be evicted if the rent were in 
arrear for two years ; (2) To pay the rent for the whole 
term ; (3) to exercise due care ; (4) to give up the place 
on the expiration of the term ; (5) to do trifling repairs. 

198 . A. grants the usufruct of a farm to B, for tiventy-five 
years. C. hires a farm from A. for twenty -five years. Com- 
pare the legal position of B. and C. ? 

B. (the usufntctiiarius) takes the use, and fruits of the 
farm if and wheu he actually gathers them, and also the 
produce and young of the animals. The instruments of 
husbandry were included unless the contrary were stated. 
He could cut stakes for his vines, etc., and could cut under- 
growths and pollards; could work quarries, mines and pits. 
He could not alter the structural character of the buildings, 
but he could take the rents if the property were not already 
let when he entered. He could not alienate the usufruct, 
though in later law he might allow another to enjoy it in his 
name. He was bound to use the property as a bo7ius 
paterfamilias ; to do ordinary and moderate repairs ; and 
to pay the taxes. The owner could not interfere with the 
property whilst the usufrnctuarius held it. The usufructuarius 
had a servitude, a real right over the thing. There was an 
interdict for protection of his possession. 

C. (the colonus), had to take all reasonable care of the 
farm ; to pay his rent ; to give up possession at the end 
of the term ; to cultivate the farm according to the contract. 
He could sub -let. A. was bound to let C. hold the farm for 
the term agreed ; to pay compensation if through his fault 
C. were evicted, or to allow remission of rent if the eviction 
took place through the action of another ; to keep the farm 
in such a state that C. can enjoy it ; to warrant against 
faults likely to cause damage ; to allow C. to remove fixtures 
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without doing damage; and to compensate for improve- 
ments. The conductor had only a personal right against the 
locator. If evicted, he had only an action in personam for 
damages against the locator. 

199. What were the requisites of the contract locatio con- 
dtictio'} Hoio did it differ from Emphyteusis*l Sow was 
the liability of a lessee of a house affected if the house was 
accidentally burnt doionl What were the remedies of the 
landlord if rent was in arrear ? 

See 194. 

Locatio conductio differed from Emphyteusis in fhe follow- 
ing respects : 

I. Locatio conductio was a letting for a fixed period, 
usually five years ; Emphyteusis was a lease in perpetuity. 

II, Locatio conducHo gave rise to rights in personam ; 
Emphyteusis also conferred rights in rein, 

HI. The conductor did net have “ possessio ; the 
emphyteuta was ‘‘possessor” and was protected by inter- 
dict. Consequently, if the conductor were evicted, his only 
remedy was to sue the locator for damages; but if the 
emphyteuta were evicted he could recover possession. 

IV. The was entitled, in the absence of agreement 

to the contrary, to a remission of rent in certain cases, e,g,, 
loss or damage to crops ; the emphyteuta was only released 
from liability to pay the quit-rent by the total destruction 
of the land. 

If the house was accidentally burnt down, the lessee was 
discharged from liability to pay rent after the fire [D. 
19. 2. 30. 1]. 

^ For rent in arrear the landlord had the actio locati to 
recover the arrears. He also had an implied hypothec over 
all things brought on to the premises for use {invecta et 
illata). If there was great delay in paying the rent, he could 
ovict the tenant. 
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200 . Define Societas dud state its 'incidents, 

201 . Enumerate and distinguish tJie several Vnids of 
^partnership. In the absence of special agreement, what rights 
and liabilities were implied by law as between partner^"} 

In vjJiat manner did the position of a imrtner under Roman 
Law differ from that of a partmr in English Law ? 

Societas was a contract whereby two or more persons 
agreed to combine their property, or property and labour, 
with the object of sharing amongst themselves the gains. 

Five kinds of partnership are mentioned by Justinian : 

I. Universorum bonorum, universal partnership, involving 
community of property of every description ; 

II. Universorum qiice ex quceski veniunt, trade or business 
partnership, partnership in all things acquired through 
business transactions ; 

III. Negotiationis alictiius, partnership confined to a par- 
ticular transaction, e,g., a single sale. 

IV. Vectigalis, for the purpose of farming the revenue, a 
variety of III. but governed by special rules. 

V. Eei unius, in relation to a single thing, i.e,, joint 
ownership, when arising from agreement. 

Rights and liabilities. — Each partner must contribute 
his share of capital or labour; must show ordinary dili- 
gence, i.e,, the diligence he observed in his own affairs 
(quanta in suis rebus); must account for all acquisitions 
made in the course of the partnership business ; must 
reimburse his partner his share of all necessary expenses. 
In universal partnership, each partner was under an 
obligation to bring all his property and acquisitions of every 
description into the common stock ; in fact, they passed by 
virtue of the contract. In the absence of special agreement, 
profits were divided equally ; an arrangement by which a 
partner should bear all loss, but took no share in the profit, 
was termed leonina sooietas, and was invalid. 
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As regards dealings on behalf of the partnership with 
third parties, Eoman Law did not recognise a partner 
as having authority to bind the other partners. It only dealt 
with partnership so far as the relations of the partners 
inter se were concerned. In transactions with third parties on 
behalf of the partnership, only the partner acting acquired 
rights, orwas bound, as the case might be ; although he could 
claim indemnity from loss from, and would have to account for 
gains made to, his co-partners. In this respect Koman 
Law differs from English Law. In English Law every 
partner is the implied agent of the partnership within the 
scope of the partnership business. 

202 . Define Mandatum. In icliat different methoda could 
the contract he f ramed ? 

203 . Describe the powers and duties of the Mandatarins, 
Hoio was the contract terminated ? 

Mandatum was a contract in which one party agreed 
to do something for another (j/atuituushfy and the other 
agreed to indemnify him against loss. It might be for 
the benefit of : (a) the mandator alone ; (b) both parties ; 
(c) a third person only ; (d) a 7nandatarlus and a third 
person. 

Duties of the mandatarius. — (1) To do what he 
undertook to do ; (2) to abide by his instructions ; (3) to 
show exacta diligentia ; (4) to account for anything 

received. 

Duties of the mandator.— (1) To pay necessary expenses ; 
(2) to accept what the maiulatarius had obtained ; (3) to 
indemnify the mandatarius against all obligations into which 
he had been obliged to enter. 

Termination of mandate. — (1) By the death of either 
party, but a mandate executed in ignorance of the death 
of the mandator was valid ; (2) by revocation ; (3) by 
renunciation. 
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209. For wJiat pmpdscs was the' contract of Mandatum 
employed ? 

I. To supply the defect which existed in EomaH Law 
through the absence of a proper system of agency. Eoman 
Law did not allow a person to be represented by another 
(other than a slave or a person in his potestas) for the 
purpose of making a contract or performing other legal acts 
governed by the ius civile. This might, however, be in- 
directly effected by mandatum ; but the person gratuitously 
doing the act was obliged to do it in his own name, and was 
personally bound. His protection lay in the duty, which 
was imposed by law on the mandator^ to indemnify the 
mandatarius. 

II. To create suretyship, mandatum qualificatum^ c.^., 
where A. requested B. to lend money to C. The law implied 
a promise by A. to indemnify B. against loss, so that A. was 
a surety. 

III. In later law, to transfer the benefit of a debt or other 
obligation, the assignee being given a mandate to sue in the 
assignor’s name {procurator in rem suam). 


205. "Define contracts Emptio VenditiOy Locatio Conduction 
SocietaSy and Mandatum, 

Emptio venditio. — A contract by which one person agreed 
to deliver another a thing {mcrx) for a price fixed or to be 
ascertained. 

Locatio conductio. — A contract by which one person 
(locator) agrees to give to another (condtictor)y the use of 
something, or to do some work, in return for a fixed money 
payment. 

Sooietas. — A contract by which two or more persons 
agreed to combine their property, or one to contribute 
property and another labour, with the object of sharing 
amongst themselves the gains. 
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Mandatum. — A contract in which one party agreed to do 
something for another gratuitously, and the other agreed to 
indemnify him against loss. 

206. Consider whether the folloxoing irroyositions of English 
Law were trxie of Boman Law : 

(a) “ The contract of sale of ])crsonal chattels is also a 
conveyance thereof. 

{})) The jyaumee has a right to sell the goods 2 )aivned on 
non~i)ayment of the debt.'' 

(c) ** Unless othenvise agreed, the goods remain at the 
seller* s risk until the 2 ^ro 2 )erty therein is transferred 
to the buyer, but when the pro 2 )erty therein is tram- 
fcrred to the buyer the goods are at the buyer* s risk 
ivhether delivery has been made or not” 

{d) In English Latv a lessee ejected by a trespasser has 
long been able to sue the tres 2 '>asser for recovery of 
possession.** 

(a) The contract of sale in Eomau Law did not convey 
the property, It only created a right m personam. See 

182. 

{h) The pawnee in Eonian Law, prior to the legislation 
of Justinian, had no right of sale apart from express agree- 
ment, and a sale in the absence of such agreement would 
have amounted to theft. Justinian enacted that the creditor 
might sell on default being made for two years after notice 
to repay. 

(c) In Roman Law, as a general rule, the risk passed to 

the buyer immediately the contract of sale was concluded, 
although the property was not transferred until delivery 
and payment of the price (unless credit were given). For 
the exceptions, see 182. ^ 

(d) In Roman Law the lessee {conductor fundi) had only 
rights m persomm against the lessor {locator). He could 
not claim to recover possession, his only remedy was to 
claim damages for eviction. 
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207 . Explain the hgal position of Mcsvius in each uj the 
following cases : McbvIus agrees to let Titius have the use of 
a team of oxen for two days (1) for tvhafever sum may hei 
fixed as fair and reasonable ; (2) for whatever sum may be 
fixed as reasonable by Seius ; (3) in consideration of Titius 
promising to lend him a similar team next week ; (4) in con- 
sideration of six flasks of luine, ivhich Titius gives him then 
and there. 

(1) The merees or hire-money in' a contract locatio con- 
dtictio was required to be ascertained and fixed either by 
the parties or some agreed third person ; consequently in 
this case there was no valid contract : but if Msevius did in 
fact let Titius have the team as promised, he would, at least 
in later law, have an actio in facUim p>rcBscriptis verbis to 
recover damages under the innominate contract {facia ut 
des). 

(2) This would be a valid contract of letting and hiring 
as soon as Seius fixed the amount to be paid. 

(3) This was an innominate contract which Msevius could 
enforce by an actio in factum (civilis) if he let Titius have 
the team ; otherwise neither party would be bound. 

(4) Msevius would here be bound to perform his agree- 
ment (innominate contract). 

208 . StichtiSf a slave belonging to Julius y deposits plate 
ivith Seius. Seius gives up the 2}late to Games honestly 
believing that Gains is the o%oner of the slave. Can Julius 
s%ie Seius to recover the value of the p>late ? Would it make 
any difference to the anstver if Seizes made a charge for 
lookiz%g after the plate ? 

Being gratuitous, the contract was depositum, and Seius 
would not be liable, having acted honestly. If a charge 
were made, the contract would be locatio conductio, and 
Seius would be liable, because it was his duty to give up 
the thing to the owner, and to show exacta diligentia in all 
his dealings with it. 
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209. Whatf if anyj special legal effects were connected with 
the reduction to loriting of (1) a stipulation, (2) a contract of 
sale, (3) a hypothecation ? 

(1^ A stipulation reduced to writing — 

(a) was conclusively presumed to have been made in the 

form of question and answer ; 

(b) gave rise to a presumption that the parties were ‘ 

present, the burden of proof being thrown on the 
person asserting the contrary. 

(2) In a contract for sale, where it had been agreed that 
the contract should be expressed in writing, it did not bind 
the parties until so expressed. 

(3) By a constitution of Leo (Cod. 8. 18. 11) priority was 
given to hypothecations made in writing by an instru- 
ment inMice confectum, ix., before a magistrate or public 
notary, or witnessed by three persons of good reputation. 

210 . Illustrate from the Roman Law of Contract (a) the 
prhiciple of Part Performance, (d) the use of Implied 
Warranties. 

(a) The principle of Part Performance is illustrated by 
the contracts re and the innominate contracts. 

(b) Implied Warranties are found in the case of Sale and 
Hire, c.g., the warranty against secret defects (enforceable 
by the actions redhibitoria and x^stiviatoria), and the 
warranty against eviction. 

3. Accessory Contracts. 

211 . Enumerate and compare the different modes in tvhich 
the contract of suretyship might be constituted. 

212 . Describe Mandatum and Constitutum as modes of 
creating suretyship. 

Creation of suretyship. — 1. By Stipulatio. (a) Spomio, 
a form of stipulation confined to Roman citizens. It could 
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0e made accessory to verbal cbntracts only, (b) Fide^ 
prommioy a form of stipulation accessory to verbal contracts 
only, but available to persons other than Eoman citissens 
(c) Fideiussio, also a form of stipulation open to anyone. 
It could be made accessory to every kind of obligation, civil 
or natural. 

* 2. By mandate. If A. lent money to B. at the request 
of C., there was an implied contract on the part of C. to 
indemnify A. against loss through B. not paying. 

3. By pactum de constitutor or an agreement to pay the 
debt of another in consideration of the creditor forbearing 
to sue that other. This was one of the few pacts which 
were enforceable by action. 

213 . Enumerate the anodes in which a contract of surety- 
ship could be formed and distinguish their effects. 

See 211 . 

Sponsio and fidepromissio did not bind the heirs of the 
surety ; the surety was discharged after two years by the 
lex Furia (b.c. 95) : the surety was onJy liable for his share 
(ib.) ; the surety had a right of contribution by the lex 
Apuleia (b.c. 102). These forms were accessory to verbal 
contracts only ; the former could be made only by Eoman 
citizens, the latter by aliens also. The effects of iideiussio 
were : that the heirs were bound ; the surety’s liability was 
not limited as to time; he was liable for the whole debt 
until Hadrian introduced the beneficium divisionis ; there 
w^as no contribution until the introduction of the beneficium 
cedendarum actionum, Justinian introduced the beneficium 
ordinis, excussionisr or discussionisr making the creditor sue 
the principal debtor first, and allowing him to go against 
the sureties for the balance unpaid. The effect of surety- 
ship by mandate was to make the surety liable only on the 
loan being actually made, and until that time the mandator 
might withdraw. The liability on mandate and consiitutum 
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was unlimited as to time, and extended to the whole debt 
as in fideiussio ; the various heneficia also applied to these 
forms of suretyship. 

214. In wlmt ways coidd a Jiian ynahc himself liable for 
the obligations of another ? 

1. By sti^mlatio : (a) sjjonsio ; (b) fidej)romissio ; (c) fide- 
imsio. 2. By mandate : e.g., A. asks B. to lend money to 
C. There was an implied contract of indemnity on the 
part of A. to B. 3. By j^^ctmn de constituto : an agreement 
to pay the debt of another in consideration of the creditor 
not suing that other. 

215. Wluit loere the provisions of the Sc. Maced onianum 
and the Sc. Vellcianam ? 

216. In 1884 a case (Oak v. Lumsden, 3 Jnta Bep. 144), 
was before the Courts of the Caj^e of Good Hope^ in which 
the defence was that the defend am, a married tvoinan, teas 
entitled to the benefit of the Sena tuscoimil turn Velleiamim. 

What was the benefit in question, and by wh-at methods 
could it be claimed in the time of Gains ? How did Justinian 
alter the latv on this subject ? 

The Sc. Hacedonianum (temp. Claudius, according to 
Tacitus; temp. Vespasian, accojding to Suetonius) enacted 
that no action should be brought to recover money 
lent without the consent of the father to a person under 
potestas. 

The Sc. Yelleianum (a.d. 46) provided that no obligation 
entered into by a woman on behalf of another person (inter- 
cessio) should be binding. 

In the time of Gains the usual method of taking advantage 
of the Sc. was to plead it by w’ay of exceptio' or defence ; 
but if the money had been paid, it could be recovered by 
a condictio indebiii. 
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In certain exceptional cases, however, an action was 
allowed, where the woman was party to a, fraud, or the 
inter cessio was for valuable consideration. > 

Justinian enacted that no intercessio by a woman (except 
where made for valuable consideration or with reference to - 
her dos) should be valid unless constituted by a public : 
•instrument signed by three witnesses. He also enacted 
that any intercessio by a wife for her husband (with a few 
exceptions) should be absolutely void. 

217 . Explain briefly how far the principles of (a) Sub- 
rogation, (b) Contribution, existed in the Boman Law of 
suretyship. 

(а) The surety, on satisfying the creditor’s claim, could 
require the transfer to himself of the creditor’s rights of 
action, and all securities held by the latter. This was 
termed the beneficium cedendarum actionum. He was, 
in fact, subrogated to the rights of the creditor. 

(б) When there were several sureties, a surety sued by 
the creditor could require the claim to be divided amongst 
such of the sureties as were solvent (beneficium divisionis, 
introduced by Hadrian). 

218 . A, and B., Misband’ and loife, appear before a mtary 

in Cape Town in 1900, in order to bind themselves as sureties 
for the debt of E. The notary draws up a bond ivhich con- 
tarns the following passage : “ And the said B. expressly 
renouncing the benefit of the exceptions scnatus consulti 
Velleiani et antJienticce si qua mulier . . . a^id both the 

said appearers A. and B. expressly renou7icing the benefleia 
ordinis sen, excussionis et divisionis . . Explm^i the 

force of these renwiciatio^is. 

The Sc. Yelleianum (about a.d. 46) forbade women to 
become sureties for any person, and declared such contracts 
void. The usual way of claiming the benefit of the statute 
was by raising it as a defence {exceptio) in an action by the 
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creditor. A few exceptions from the operation of the statute 
came to be recognised, but Justinian enacted that no inter- 
cessio by a woman should be valid unless expressed in a 
document attested by three witnesses. By Nov, 134, 8, it 
was provided that no mtercessio by a wife on behalf of a 
husband should be valid even though this form had been 
observed. This is what is referred to in the w^ords “ aiithen- 
ticca d qua viulier” above, the notes of alterations made by 
the Novels and introduced by the glossators into their 
versions of the Code being termed Authenticce, 

The beiiefioium ordinis seu exoussionis was the privi- 
lege, given to sureties by Justinian, of compelling the 
creditor to proceed against the principal debtor before 
suing them. 

The beneficium divisionis was introduced by Hadrian 
in favour of sureties enabling them to compel the 
creditor to divide his claim rateably among the solvent 
co-sureties. 

The renunciations referred to w^ould disable A. and B. 
from taking advantage of these provisions. 

219 . A. owes a debt to B. C, arid D. become sttrety for the 
payment of the debt. How can this be done ? G, eventually 
pays the tvhole debt to B. Can he recover any part of what 
he has paid from D. ? 

By fideiussioj or by an agreement to pay the debt {pactum 
de constituto), or by a mandate given by C. and D. to B. to 
lend the money to A. {mandatum qualificatum). If C. paid 
the debt without arranging with the creditor to hand over 
the rights of action against D. {beneficiim cedendanm 
actionim), he could not recover anything from D. The law 
did not assist him unless he availed himself of the beneficium 
cedmtdarum actionum, or of the beneficium divisionis of 
Hadrian by w^hich he could insist upon the creditor dividing 
his claim among the solvent sureties. 
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220. /I. and B, become Fideiussores for the payment of a 
debt due by G. If C. fails to pay the debt what is the Icgufi 
position of A . and B, ? 

Originally A. and B. were severally liable for the whole 
debt, and payment by one of the whole amount did not 
give him a right of contribution against the other. But 
if the creditor proceeded against A. he could demand from 
the creditor a surrender of all his rights of action against the 
co-surety (beneficium cedendarum actionum). Hadrian 
introduced the beneficium divisionis, under which the 
creditor might be called upon to divide his claim amongst 
all the solvent sureties, and each surety was then liable to 
pay his share only ; but in order to reap this benefit he 
must have claimed it when he was sued, otherwise he lost 
the right of contribution. Justinian introduced the bene- 
ficium ordinis, by which the creditor could be required to 
proceed against the principal first, after which he could sue 
the sureties for the balance unpaid. 

4. Elements Common to Contracts. 

221. To ivhat extent did the Homan Law of Contract 
provide for Agency ? 

Agency. The Eoman Law recognised no real agency as 
we understand it, where the agent drops out and the 
principals only are bound. The nearest approach to agency 
was as follows: 1. Persons in potestate could acquire for 
father or master. 2. The praetor granted an action {actio 
quod iussu) where a person in potestate had contracted with 
a third person by the orders of the master or father. 
3. The praetor made the master or father liable upon an 
implied contract where a contract entered into by a son or 
slave was for the benefit of the estate of the master or 
father {actio in rem verso). 4, The contracts made by the 
captain of a ship {cxercitor) or the pianager of a shop 
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{institor) bound the owner ; but both captain and manager 
were also personally liable. 5. In later Roman Law, by 
an extension of the actio institoria (actio quasi-mstitoria)^ 
the liability of a principal on a contract made by an agent 
within the scope of his authority was made general, but the 
agent remained personally liable. 

222. To what extent could an agent hind a principal by a 
contract of sale ? Was there any difference according as the 
agent was or teas 'not a slave of the principal ? 

Generally, an agent could not bind a principal in contract. 
In the case of a freeman out of the family, he could be an 
agent to bind the principal in two cases only : (a) if he 
were a master of a ship, in which case he bound the 
owner : (b) if he were the manager of a shop or business or 
the like. In later Roman Law the principal could be 
made liable on a contract made by any duly authorised 
agent by the actio quasi-instiioria. A slave could not, as a 
general rule, bind the master "'s principal in a contract of 
sale because the contract created liabilities as well as rights. 
To this there were three exceptions : (a) when the contract 
was entered into by the slave on the express order of the 
master or when the master ratified a contract made by the 
slave ; the actio quod iussti then lay against the master ; 
(b) when the slave had contracted so as to benefit the 
master’s property, the actio dc in rem verso lay ; (c) when the 
slave was master of a ship or manager of shop or business. 

223. What was the effect of a contract entered into by A > 
woniant slavCt pupillus^ minor, agent ? 

224. What remedies could a creditor employ in respect of 
debts incurred by a slave ? To what extent could the creditdrs 
of a slave have a remedy agaimt the Peculium ? 

Woman . — During the time when women were under 
perpetual tutelage, they required the auctoritas of the tutor 
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to bind themselves in any transaction governed by 4he 
strict ius civile. They could, however, bind themselves 
without the tutor’s intervention in transactions gentium 
and they were capable of alienating res 'nec mancipi without 
such authority. When the perpetual tutelage of wornen 
was abolished they became capable of incurring obligations. 
But the Sc, Velleiamtm (a.d. 46) forbade women to bind 
themselves for the liabilities of another person. 

Slave, — A slave could not contract for himself. An 
agreement entered into by or with him, on his own behalf, 
gave rise to a natitralis ohligatio only ; he could not sue or 
be sued on it. As to his pcculmm, a slave could bind 
himself whenever a freeman could do so. The master was 
then liable to the extent of the slave’s pcculium in an actio 
de pectdiOy after deducting all claims he might have against 
the slave. If the slave were trading with his master’s 
consent the master was ranked as an ordinary creditor. 
Slaves might, however, contract as agents for their masters. 
See 221 and 222. 

Pupil, — He could make his position better, but not worse, 
without the auctoritas of the tutor. He could acquire rights 
but could not incur liabilities without this authority. Hence, 
if money was lent to him without the tutor’s auctoritas 
under a mutuum, the money so lent could not be recovered 
from the pupil. Payment of a debt to the pupil did not 
extinguish it, and the tutor might sue for the debt, but the 
debtor might set up a plea of fraud ; and so far as the pupil 
still had the money in his possession the debt was cancelled, 
otherwise the debtor had to pay again. So in such con- 
tracts as sale and hire, the other party was bound, but not 
so the pupil, but the prastor in the exercise of his equitable 
jurisdiction would not allow a pupil to keep the benefit of a 
bargain without paying for it. 

Minors . — See 225. 

Agent, — In every case the agent himself would be liable 
personally, and the principal would only be responsible in 
certain cases, for which see 221 and 222. 

& 


II.L. 
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228. Under what disabilities did persons under twenty-five 
years of age suffer as regards the making of contracts ? 

Contracts of adolescentes. — If the minor had a curator, 
his consent was necessary, and, when given, the contract 
was valid. When the minor had no curator he might make 
a contract which would be binding on both parties, but if 
the minor could show that the contract was a foolish one 
the praBtor would protect him by annulling the contract and 
restoring him to his former position {restitutio in integrum). 

226. What was Diligential What degrees of diligence 
were recognised ? Give examples. 

227. What were the different standards of Culpa^ and upon 
what general principles was the responsihility for Culpa 
imposed upon a party to a contract ? 

Dili^entia was the care which a contracting party was 
required to show in the treatment of the matter or property 
entrusted to him. It was of two kinds : — (1) Exacta dili- 
gentia or the care of a bonus paterfamilias, being the care of 
a prudent man of business ; (2) Ordinary diligence, or the 
care which a man of average discretion usually bestowed 
on his own affairs. 

The different standards of culpa may be reduced to three : 
(1) Culpa lata, egregious fault, amounting almost to dolus, 
i.e., the fault that no one of intelligence would have com- 
mitted : (2) Culpa levis in ahstracio, the fault that a bonus 
jyaterfamilias would not commit, i.e., failure to use exacta 
dilUjcntia; (3) Culpa levis in concreio, when the person negli- 
gent did not take the cai*e that an average man ought to 
show ill his own affairs, f.c., failure to use ordinary diligence. 

Rules of diligence. — A person was liable for culpa levis 
in abstracto, i.e., had to show exacta diligentia : (a) when 
the contract was exclusively for his benefit, e.g., the com- 
modatarius ; (b) when the contract was for the mutual 
benefit of both parties, e.g., pledgee, vendor and vendee, 
letter and hirer; [the obligation in the case of partners 
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being only to use ordinary diligence {qmnta in suis rJw) 
was an exception to this] ; (c) when he voluntarily under- 
’ took a trust, e.g., the mandatarius and the negotiorum 
gestor. 

A person was liable for culpa levis in concreto, i.e.y had to 
show ordinary diligence : (a) where the contract was solely 
for the benefit of the other contracting party, e.g.j the 
deposiiarius ; (b) where both parties had a common interest, 
e.g,, partners ; (o) where the duties w^ere imposed by law, 
the tutor or curator. 

228. Explain the effect of Mistake on contracts in Eoman 
Law, distinguishing between cases of mistake of laio and 
mistake of fact. 

229. In tohat cases cotikl a contract he set aside on the 
ground of error ? 

** Essential error alone is a ground of nullity ” in the case 
of contracts ; and by essential error is meant (1) mistake in 
the nature of the legal right or relation to be produced; 

(2) in relation to the person to whom the promise is made ; 

(3) in relation to the subject matter of the contract (error 
in oorpore) ; (4) in relation to the quality of the subject 
matter, in which case the error will be essential if its effect 
is to place the subject matter in a different class of mer- 
chandise. Non-essential error does not affect the contract, 
and a mistake in motive or purpose is such. As to mistake 
of law, see 242. 

280. Consider the follotving case, and give reasons for your 
co7iclusion. Titius sells Mavms a bronze vase tvhich Mcevius 
{unknown to T.) mistakenly believes to be gold. Is the sale 
good? 

According to Savigny, the sale would not be good, 
because, although the error is one in materia, yet it is such 
as to put the subject matter in a different class of merchan- 
dise. 
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281. What is the position of a person to xohom a pupilkcSf 
without the authority of his tutor, has (a) sold a horse; 
{b) lent money ; (c) given a receipt for a debt ; (d) paid a 
debt ? 

The general principal was that the pupil could make his 
condition better but not wors(?, without the authority of the 
tutor, {a) The pupil could not make the purchaser the 
owner of the horse, and could claim it back; the praetor 
would, however, not let him do this without returning the 
money ; {h) the money could be recovered ; if the con- 
tracting party had been guilty of maid fides he might be 
compelled to pay damages by way of compensation ; (c) the 
debt was not extinguished, but the pupil kept the money ; 
the debtor, if sued, could plead dolus mains, and might be 
credited with so much of the money paid as the pupil 
actually had in his possession, but no moie ; (d) the 
money could be recovered, but the praetor protected a bond 
fide creditor by allowing him to set-off his debt against the 
claim. 


232. Define Vis, Metus, Dolus, and expUiin their effect on 
the validity of a contract. 

Yis, or violence, was the actual exercise of superior force 
in order to compel a party to enter into a contract. Metus, 
or intimidation, was a threat of immediate evil which forces 
a party to contract. If either of these amounted to an 
illegal act it made the contract void, otherwise the contract 
was voidable only. It did not matter from whom the 
violence or intimidation came. Dolus, fraud or deceit, 
was any deception which made it inequitable to enforce 
the contract. To make the contract voidable, it must be 
imputable to the other party to the contract, and not to a 
stranger. Dolus might consist of a suggestio falsi or a 
stippressio verL 
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233 . Examine ti^ie nature of fhe ' dutkiction' to be drjxcn 
between GorreaUty and Solidarity in contracts. 

According to some writers {e.g., Poste and Moyle) a 
distinction is to be taken in joint obligation between 
correality and solidarity. The term “correality” is 
applied when there is one principal obligation and the other 
joint obligations are dependent on or accessory to it, as in 
the case of Fideiussio; there is no right of contribution 
between the parties ; and all the obligations are extinguished 
by litis contestatio in an action against one of the joint 
obligors. “ Solidarity,” on the other hand, applies when 
there are distinct obligations, but all with reference to the 
same subject-matter ; the parties are liable to contribute ; 
and the obligations are only discharged by performance. 
The distinction was not taken by the Eoman lawyers and 
does not appear to be tenable. Even in the case of fideiussio 
the obligations were distinct, as they could be made at 
different times, and one surety could be bound conditionally 
and another unconditionally. Further, the extinction of 
the obligations by litis contestatio was an incident, not of 
joint obligation, but of one form in which it was contracted, 
viz., the stijmlatio, 

234 . Classify the modes in ivhicli Interccssio could take 
idace, and cite the most ivqjortant laws dealing xuith the 
subject. 

Intercessio was a general term used in Eoman Law to 
indicate the substitution or addition of a new debtor. It 
w^as either (1) Privative or (2) Cumulative. 

(1) Privative Intercessio was the substitution of one 
obligation for another, e.y., by Exproniissio, the substitution 
of one person as debtor in place of another who was 
discharged. 

(2) Cumulative Interccssio was the addition of an obligation 
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to an existing obligation, e.g.^ the various forms of 
suretyship. 

The most important laws dealing with the subject were 
the Lex Furia de Sponstt, the Lex Aptileia, the Lex Cornelia, 
the Lex Publilia^ and the Sc. Vclletannm. See Appendix. 

235. To what extent, ami hy what methods, could the 
henejit of an ohligation he transferred"} 

Transfer of obligations. — (a) Roman Law did not at 

first recognize the transfer of obligations apart from an 
absolute novatio ; which was not in fact a transfer, but the 
substitution of a new agreement, (b) The nearest approach 
to a transfer took place when the assignee was allowed to 
sue as proxy [procurator in rent snam). The action was 
brought in the name of the principal, but the judgment was 
for the procurator. The formula and condemnatio would 
run : If the debtor owes Titius the sum of ten aurei let him 
be condemned to pay Gains (the procurator).” Until the 
litis coutestatio (the close of the pleadings) the 2 Jrocurator 
had no personal right and his agency might be revoked. 

(c) Subse3quently, the mandate of the procurator was made 
irrevocable as soon as he had given notice to the debtor. 
By such notice he had a right to stand in the position of 
creditor and to be paid. Tliere was not, however, an assign- 
ment of the claim — the procurator was not in fact the 
creditor, but he had a right to payment as if he were. 

(d) Finally, by legislation between the time of Antoninus 
Pius and that of Diocletian, legal effect was given to any 
assignment, whether by sale, donatio, or other method, 
where there was an intention to transfer the obligation. 
The assignee became the creditor, subject to all equities ; 
the debtor was bound to pay him alone after notice of the 
assignment, and the assignee had utilis actio in his own 
name. The lex A^mstasiana restrained an assignee from 
recovering from the debtor more than he had paid for the 
assignment of the debt. 
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236. Specify the different ^oaya in which an ohliyMon 
conld be altered^ tranef erred or dissolved. 

Extinction, etc., of obligations.— (1) By payment or 
performance {soliitio), either of the thing due, or, with the 
consent of the creditor, of anything in the place of what 
was due. (2) By release. A contract could be released in 
the same way that it was created. Aquilius Gallus, the 
colleague of Cicero, invented a form by which any and all 
contracts and other obligations might be converted into 
a verbal contract, and then that contract dissolved by 
acccptilatioj which was the form of words used to extinguish 
a verbal contract (see 238, 239). (3) By novatio. This was 
the dissolution of one obligation by the making of another. 
This was done in three ways: (a) by the same parties 
making a new contract containing the same terms, either by 
a stipulatio or a contract Uteris ; (b) by substituting a new 
creditor; (c) by substituting a new debtor. Justinian 
required that whenever novation was intended, the con- 
tracting parties must expressly state that the new contract 
was to extinguish the former one. Prior to Justinian, litis 
contestatio (close of the pleadings) in an action on the con- 
tract operated as a novatio in some cases. (4) By merger. 
When the same person acquired the rights of both creditor 
and debtor. 

237. What was meant by the extinction of contract ojpe 
exceptionis ? 

To an action on a contract the defendant might plead 
certain defences (exccptiones) which, if established, would in 
effect release him from his obligations under the contract. 
Thus, he might plekd to an action on a stipulation that 
the money consideration had never been handed over 
{exceptio pecunice non numerates) ; again he might plead an 
agreement that the debt was not to be demanded of him 
(exxeptio pacti^conventi) ; or that the circumstances were 
such as to make it inequitable that the plaintiff should 
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succeed {exceptio doli mah) ; or that the matter in dispute is 
res judicata. In all these cases the contract is not denied, 
but as it cannot be enforced it is to all intents and purposes 
extinguished. 

238 . A stipulation has been invented, commonly called 
Aquilian, by lohichan obligation of any kind whatever can he 
clothed in stipulation form, and then extinguished by 
aooeptilation ; for by this J^rocess any kind of obligation 
can be novated” (Inst. Hi, 29 , 2 ). Explain the phrases in 
clarendon type. Beprodttce the form of this stipulation as 
nearly as you can. 

239 . State the siibstance, and exidain operation of the 
Stipulatio Aquilia7ia. 

The Aquilian stipulation was a method of formally 
releasing any obligations, however incurred, whereby the 
obligations were converted into one stipulation, and then 
that stipulation was formally di:;charged by acceptilatio. 
It, therefore, consisted of two parts, the stipulation and 
acceptilation. First, the creditor stipulated with the debtor 
to the following effect : “ Whatever you are, or shall be, or 
may be bound from any cause to do, or give, for, or to me, 
whether now or at some future day ; and for whatever I 
may have an actio, or 2 ^^ titio, ov pcrsecutlo, against you; and 
whatever you have, hold, or possess belonging to me ; or 
whatever of mine you have parted with through your own 
fraud or fault ; whatever may be the value of all these 
things, do you, the debtor, promise to give to me? ” The 
debtor replied in the affirmative. This constituted the 
stipulation in which all the other obligations merged by 
novatio. Secondly, the debtor in his turn queried: “All 
that I have to-day promised you by the Aquilian stipulation, 
do you, the creditor, acknowledge it as received?” The 
creditor replied, have entered it in my book to your 
credit {acceptum tuli).'* By this second step, called the 
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acceptilatio, constituting a formarrelease^ the stipulation 
was extinguished, and with it all those obligations included" 
in it. 


5. Quasi-Contbacts. 

240 . What were the obligations Quasi ex Contractu 7 
Enumerate those mentioned in the Institutes and state ichy 
they are so culled. 

Obligations quasi ex contractu were obligations analo* 
gous to those arising from contract, but imposed by law on 
equitable grounds and not founded on any agreement of the 
parties. They were: (a) Negotiorum gestio, where a 
person (negotiorum gestor)^ without receiving a mandate to 
do so, took upon himself to manage the affairs of another 
during that other’s absence. His duties were : (1) to show 
exacta diligentia and (2) to account for his management. He 
was entitled to be recouped expenses, (b) Condictio 
indebiti. If money were paid under a mistake of fact the 
law implied a promise on the part of the recipient to pay it 
back. Not so if the money were paid under a mistake of 
law or under a naturalis obligatio. (c) Such obligations 
arose also between tutors and pupils, curators and wards, 
owners in common, co-heirs, and heirs and legatees. The 
word “ quasi analogous to,” and these obligations were 
so called because they were similar to the obligations 
arising from contract. 

241 . Under what conditions could a condictio indebiti be 
hroughtl From tchat class of cases was it S 2 wcificially 
excluded ? 

The conditions under which a condictio indebiti would 
lie were : 

I. What was paid must not have been owing even under 
a natural obligation. 

II. The payment must have been made by mistake. 
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III. The payment must have been accepted in good 
faith ; if the payee knew that the debt was not owing, and 
received the money, he was guilty of theft, and would be 
liable to a condictio furtiva which excluded the condictio 
indebiti. 

The condictio indchiti was excluded in all cases in which 
payment was made by a defendant in an action to avoid an 
increased liability contingent on his persisting in disputing 
the claim [cx quihus catisis infitiando Us crcscit — J. III. 
27. 7]. 

242. Under what circimstances could money paid by 
mistake he recovered ? 

Money paid under a mistake could be recovered by the 
condictio indehlti^ subject to the following conditions : 

I. The payment must not have been made in pursuance 

of an obligation either civil or natural. 

II. The mistake must have been one of fact and not of 

law, for every one was conclusively presumed to 
know the law. 

Certain classes of persons, however, e.g., minors, women, 
soldiers, and rustics, could claim relief even if the 
mistake was of law. 

III. The payment must not have been made by way of 

admission of liability in a suit in which Us crescit 
infitiando y /.c., where increased damages were pay- 
able in case of an unsuccessful defence. 

The payment in this case, even though made under a 
mistake, was regarded as a compromise, and as 
being in effect made in pursuance of a contract. 

243. Compare Mandatum loith Negotionm Gestio. 

(1) Mandate was based upon the request of the mandatory 
whereas the gestor acted without the instructions, and 
without the knowledge, of the person whose business he 
superintended. (2) Mandate might be for the benefit of 
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others thanjbhe mandator ^ but the gestio was solely for the, 
benefit of the absent person. (3) Mandate was one of 
the recognised contracts, and the obligation arose from the 
agreement of the parties. The obligation in nogotiorum 
gestio was imposed by law on considerations of equity. 
It was quasi ex contractu. 

6. Delicts and Quasi-Delicts. 

244 . Define Delicttm. What classification of Delicts is 
given in the Institutes ? Show in the case of each of the 
obligations Quasi ex Delicto ivhy they should not he classed 
as arising from true Delicts. 

Delictum. — An actionable wrong done to one’s property 
or person. Wrongs to property were Furtum, Yi bona 
rapta and Damnum iniuria. A wrong to the person was 

Iniuria. 

Quasi-delicts. — These were certain wrongs which were 
actionable, but which did not fall within the category 
of Delicts, because they did not come within the provisions 
of some statutory enactment, or they were cases of vicarious 
responsibility, and not directly imputable to the fault of 
the person held liable. The examples given are : 1. Where 
a judge makes a cause his own, i.e., gives a wrong sentence 
through corruption, or favour, or ignorance. There being 
no injury done to a body {corj)ori) such a wrong did not 
fall under the lex Aquilia. 2. An occupier of a house was 
liable where injury had been done through anything thrown 
down from the house. If a filiusfamilias were alone the 
occupier, he, and not his father, would be liable. Here 
the person liable did not himself do the damage, so he 
could not be liable under the lex Aquilia. The praetor 
made him responsible, for the protection of the public. 
8. The master of a ship, or an inn, or a stable, was liable 
for loss arising from dolus or theft on the part of his 
servants. Here also was no liability on the part of the 
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master under the lex Aquilia : though the servants might 
be so liable for damage, or in an actio fitrti" 4. Where 
anything was allowed to hang in a public place so as to be 
a danger to passers-by. Here no actual damage need be 
done, but the praetor made this penal in order that the 
public might be protected. 

245. Define Furtim^ and distinguish Furtum Manifestwn 
a/t^ Nec Manifestum, Conceptum, and Ohlatim. Could a 
mm under any circumstances he condemned for stealing his 
awn property ? 

Furtum is the fraudulent dealing with property of 
another, or with its use or possession. It w^is of four 
kinds : (a) Manifestum, when the thief was caught red- 
handed, or on the premises where the theft had taken place, 
or where he had the stolen property on him, but before he 
had reached the place where he was going to deposit it. 
(b) Nec manifestum, in other cases than those above 
stated, (c) Conceptum, where stolen property was found 
on the premises of another auer search. (Obsolete in 
Justinian’s time.) (d) Oblatum, w^here stolen property 
was brought into the liouse of another in order that it 
should be found there rather than in the house of the 
person depositing it. 

A man might sometimes be condemned for stealing his 
own property, as where a debtor takes fraudulently from 
his creditor property w^hich he has deposited with him by 
way of pledge. 

246. Define Furtum Manifestum and Furtxlm Nec Mani- 
festum, Explain how a receiver of stolen goods was dealt 
with in early and in late lioman Law respectively. How do 
you, accoufit for the penalty for furtum manifestum being, 
double that of furtum nec manifestum . . 

For definitions, see 24S. 

In early law, the receiver %vas liable to an action furti 
concepti for a penalty of three times the value of the goods 
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stolen. Under the XII: Tables, if stolen goods were lotind; 
after a formal search {lance Ucioque — ‘‘ with the dish ani 
linen girdle”), the person in whose. possession they were! 
found was liable to the penalties of furtum manijestumj ix., 
four times the value of the thing stolen. If a person resisted’ 
a search for stolen goods, he was liable to the praetorian 
action furti prohibiti for a fourfold penalty. This action 
superseded, the actio furti lance Ucioque concepti. There 
was also a praetorian action furti non cxliihiti against a 
person who refused, on demand made, to produce stolen 
goods. In later law receiving stolen goods was treated as 
furtum nec manifestum. The distinction between the 
penalties in furtum maiiifcstum and furtum ncc manifestum 
was probably a survival of archaic ideas. An increased 
penalty was allowed against the thief taken in the act to 
induce the injured person to forego his vengeance, and to 
submit to judicial arbitration. Early law took into account 
the measure of vengeance likely to be exacted by an 
aggrieved person under the circumstances of the case. 
The injured party was likely to visit on the thief more 
se^’'ere retribution when the latter was caught in the act, 
than, after an interval, when his anger had had time to 
cool. The severer penalty was probably retained in later 
law on more reasonable grounds ; on the ground, for 
instance, that the manifest thief was usually more dangerous 
than the non-manifest thief. 

247. What actions arose upoJi Furtum'} State with 
respect to eaqh action the parties by ami against whom it 
could be brought^ and the measure of amount claimed. 

248. In what cases could the Actio Furti he brought by a 
person who was nut the actual owner of the thing ? Mention ' 
any cases in which the actual owner could not bring the 
action. 

Actio manifesti : penalty, four times the value of the 
thing. Actio ncc manifesti : penalty, double value. Actio 
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concepti : penalty, three times the value against the owner 
of the house in which the property is found. Actio oblati : 
penalty, three times the value, against the person who 
deposited the stolen property. 

Who had actio furti ? — Anyone could bring the action 
of theft who was responsible for the safety of the thing, 
whether he were the owner or not. The owner could not 
sue when he had no interest in its safety, i,e., when he 
would be indemnified against its loss ; except in the case 
of eommodatum. Pledgees and hirers had the action; 
depositees had not. The rules in co^nmodatum vrere special. 
Justinian enacted that the owner might elect between an 
actio commodati against the borrower, and an actio furti 
against the thief. If he had commenced an action against 
the borrower, and then learnt for the first time of the theft, 
he might drop that action and proceed against the thief. 
If the owner elected to sue the borrower, the borrower 
might bring the actio furti against the thief. 

249 . Define Fiirtuvi. In what cases could a thief be sued 
by a person who was not the owner, and in what cases was the 
owner unable to sue the thief? 

Furtum is the fraudulent dealing with either a thing 
itself, or with its use, or with its possession. The following 
persons, not being owners, could bring the action : (1) the 
usufructuarius ; (2) the usneirius ; (3) the creditor of a 
thing pledged; (4) the bond fide possessor; (5) conductor 
operis, if solvent; (6) the commodatarius, issued by the 
lender, who knew that the thing had been stolen, and 
who elected to sue the commodatarius rather than the 
thief. 

The owner could not bring the action : (1) in the case of 
a locatio-conductio operis, where the conductor w^as solvent, 
because he had an action against the conductor ; (2) in the 
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case of commodatum, where he had elected to sue the 
commodatarius, 

250* Titxus urges the slave of Mcevius to steal from his 
master certain things and to bring them to him (Titius). 
The slave informs his master, who, wishing to seize Titius in 
the act, permits his slave to take certain things to Titius, Can 
Mcevius bring any, and iohat,form of action against Titiusl 

Justinian decided that Msevius might proceed against 
Titius in ah actio furti for theft and in an actio servi corrupti, 
as if the slave had been actually corrupted. Prior to 
Justinian the matter was in doubt, because the taking was 
not fraudulent, and the slave was not corrupted (J. 4, 1, 8). 

251. Name any respects in which Furtum in Boman Law 
differs from Larceny in English Laiv, 

Furtum, although in later Eoman Law criminally punish- 
able, is treated in the Institutes as a civil wrong, involving 
penal consequences. Larceny, in English Law, is the term 
applied to the crime of stealing property in the possession 
of another person ; and, under that denomination, is exclu- 
sively dealt with as a crime, although a civil action may 
also be brought for the wrongful conversion of the property 
in question. Furtum included any fraudulent dealing with 
the movable property of another or with the use or posses- 
sion thereof and was much wider in its application than 
larceny. It covered many acts which would not come 
under the English common law definition of larceny, as, for 
instance, larceny by bailees, and other cases of statutory 
larceny. Larceny, in the strict sense, is confined to cases 
in which a thing is taken out of the possession of the owner, 
without his consent, with a fraudulent intention of depriv- 
ing him of his property therein. There must be a taking 
and carrying away,” which was not necessary in the case of 
furtunu 
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252. In what resi^cts is the offence which the Romans 
called Vi bona rapta treated differently from ordinary 
Furtum, and on lohat grounds ? 

The penalty in ¥i bona rapta was practically only three- 
fold as the quadruple value recoverable included the value 
of the property taken. After tlie lapse of a year {annus 
utilis) only the value of the property could be recovered. 
In the case of furkim, in addition to the quadruple or double 
penalty, the property or its value could be recovered by an 
independent action ; so that the actio fnrti was purely penal. 
The injured person in the case of manifest theft, would 
naturally prefer the actio fnrti; but, within the year, in the 
case of robbery amounting to non-manifest theft, the 
injured person could claim a more severe penalty than that 
afforded by the actio fnrti. If he did not take proceedings 
until after the expiration of the year, he would resort to the 
actio furti. The actio ri honor nut, raptorum was open to' 
persons who could not bring the actio fnrti, e.g., the deposi- 
tary (see J. IV. 2. 2). The uason for this was that the 
object of theprtetor, in introducing the action, was to punish 
open breaches of the peace quite as much as to protect 
property. 

253. By rchat author ity were the actions Vi Bonorim 
Raptorum, and Iniuriarnm established ? Under ivhat con- 
ditions could they be brought ? Give examples. 

Yi bonoFum raptorum. — This action was introduced by 
the pnetor and was available when theft had been per- 
petrated by force. The penalty w-as four times the value, if 
the action w^ere brought within a year ; and the mere value, 
if brought later. Being penal the action could not be 
brought against the heirs of the thief. The penalty, unlike 
that of the actio furti, included the value of the thing stolen. 
The action was available to anyone who had a legal interest 
in the thing not being taken away by force. It waS always 
available to the person w’ho had the actio furti, but it was 
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also available to some persons who had not the action of 
theft, e,g.y the depositary. Actio Iniuriarum : see 267 and 

268. 

264. Wnat was fiecessary to constitute the Obligatio Vi 
Bonomm Baptorum'> J.., seeing a sheep in B.'s flock which 
he believes to be hisy takes it by force ; has he inctirred any 
legal liability ? 

There must be a jraudulent taking with violence. A. is 
not guilty of the offence vi bononmi rajjtormiiy but under a 
c onstitutio n of Valenti nian and Theodosius he would be 
punished by being deprived of the sheep, if it proved to be 
really his property ; and if it should not be his, by restoring 
it and paying its value. (J. IV. 2. 1.) 

256. State shortly the provisions of the lex Aquiliay and 
show how the letter of its provisions teas expanded under the 
hands of the jurists. 

The lex Aquiiia enacted : (1.) That a person wrongfully 
{i.e,y intentionally, negligently, or unskilfully) killing the 
slave or four-footed beast (being cattle) of another should 
pay the highest value of the thing during the year previous. 
(2.) That a person wrongfully doing any damage to another’s 
property of whatever kind should pay the highest value of 
the thing during the thirty days previous. [Another section 
gave an action against an adstipulator for the damage 
sustained by his fraudulently releasing the debtor by 
acceptilatio.] 

Expansion by Interpretation. — The lex gave an action 
only when the damage was done by the body to the body 
(corpore corpori) : this was Bxiactio directa ; e.g.y A. stabs B.’s 
slave. The praetors extended the remedy : (a) To cases in 
which the damage was done non corpore sed corpori : this 
was an actio utilis ; e,g,y A. locks B.’s slave in a room and 
starves him. (b) To cases in which the damage was done 
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'nsc coT'pore nec corpori ; this was an actio in factum; e,g*i 
A. strikes off the chains of B.*s slave and he escapes. 

256 . Give an account of the lex Aquilia concerning damnum 
iniurui daUm. Could an action he brought under it by a 
paterfamilias if (a) his eye teas struck out by negligence^ (b) 
his son was killed by negligence. 

For the lex Aquilia see 255 . 

(a) A utilis actio under the Aquilia could be brought. 
There was not a direct action because no one appears to 
be proprietor of the parts of his own body.” (D. 9. 2. 
13. pr.). 

(b) The paterfamilias could bring a utilis actio under the 
lex Aquilia. (Ib. 5.3 ; G ; 7 pr.) 

257 . Define the nature of Iniuria, showing in what respects 
it differs from other delicts. What was the history of the 
penalties incurred by its commission ? 

Iniuria was the wilful infringement of the rights to 
personal freedom, safety, or reputation. It differs from the 
other delicts treated of in the Institutes, in that they are 
offences against pro^xirty. It differs from damnum iniuria 
in that direct intention is es.sential. 

By the XII. Tables the penalty for a limb destroyed was 
retaliation, unless the parties could agree oji compensation ; 
for bones broken, 300 asses in the case of a freeman, and 
150 asses in the case of a slave ; in other injuries, a fine of 
25 asses. In lieu of these penalties the prator introduced a 
measure of damages varying wuth the nature and circum- 
stances of the injury and the rank of the injured party. 
The plaintiff’ was allowed to estimate his damages in his 
claim, and the judge might modify the amount in liis award 
if he considered it unreasonable. In the case of atrox iniuria 
the prsetor fixed the damages in the formula. 
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268. What lorongs were Included uiuler the n^mie Iniurial 
Could' an Actio Ininriarum he brought when harm was donc^^ 
by negligence? When was Iniuria said to be Atrox? 

Iniuria consisted of any intentional wrongful act affecting 
the person or reputation of a freeman and committed by a 
person himself, or by another at his malicious instigation : 
e.g., personal injury, libel or affront however offered, 
whether directly to one’s self, or indirectly through a 
member of one’s family. Example : If A. strike B.’s 
daughter-in-law ; the daughter-in-law, her husband, her 
father, and B. have a right of action for the iniuria done 
them through the assault. 

The action was given by the XII. Tables, but the penalties 
fixed by that statute received considerable modification at 
the hands of the Praetor. It could not be broughit . jaftex 
o ne year , and was not transmissible to the heirs unless it 
had reached the stage of litis contesiatio. The penalty was 
in the discretion of the judge. The action could not be 
brought when the harm resulted from negligence. The 
wrongful act must be intentional. Iniuria m ight also be 
punished^ criminally (J. IV. 4. 10). Iniuria atrox was so 
called when the act was specially outrageous on account of 
the ; (a) nature of the act, e,g, wounding ; (b) the public 
nature of the place where the insult was offered, e,g, in a 
theatre ; (c) the part of the body injured, e.g, an eye ; 
(d) rank or position of the person injured, e.g. a magistrate, 
ascendant, or patron. 

259. Owing to an act on the part of A,, B.^s arm is broken. 
To what different kinds of action anight the occurrence give 
risct and against loliom and at whose suit (1) if A. were a 
slave f (2) if B. were a slave, (3) if both were cives and sui 
iurls? Would it make any difference tvhether the act was 
done intentionally or negligently ? 

(1) Noxal action under the Ze.r^g?^iZiaagain8t A. ’s master. 
If done intentionally with the object of insulting B., the 
actio iniuriarim would lie. 

. M 2 
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(2) Action under third section of lex Aquilia* If done 
intentionally, to insult B.’s master, an actio iniuriarum 
would lie against A. 

(3) If the injury were the result of negligence an actio 
titilis under the lex Aquilia could be brought; if the act 
were intentional, an actio iniurianmi would lie against A. 

260 . In what cases could one i^erson he sited for the wrongs 
done by another ? 

(1) The proprietor, or hirer, or other occupier, of a house 
was liable for any injury caused by anything being thrown 
down or poured out therefrom {actio de effusis vel dciectis). 

(2) The master of an inn, or a ship, or a stable was liable 
for loss sustained by the theft or fraud of his servants. 

(3) A master could be made liable for the delicts of his 
slave, in a noxal action, but he had the option of surrender- 
ing the slave by way of satisfaction. 

261 . What remedy existed in 'he Homan Law in the case 
of injuries caused intentionally and by negligence 'I 

Injuries caused intentionally were punished by an actio 
iniuriarum if the wu’oiigful act affected the person or reputa- 
tion of a freeman ; and by an actio furti, or vi bonorum 
raptorunif if the act amount to theft or robbery ; and by an 
action under the lex Aquilia if the act caused damage to 
property. 

For injury caused to property by negligence an action 
would lie under the lex Aquilia, 

262 . ^Vhat, in Homan Law^ was the nature and extent of 
the liabiliiy of a person from whose leasehold house something 
was thrown by a guest to the injury of a passer-by'? What 
if the householder was a son-in-power living apart from his 
father ? 

The occupier of the house was liable for double the 
damage caused. If a freeman was killed, there was a 
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penalty of fifty aurei. If a freeman was injured the house- 
holder was liable to pay such compensation as the judge^ 
should deem equitable, having regard to medical and other' 
expenses incurred and loss sustained through inability to 
follow his employment. If the householder were a filim- 
famiUas living apart from his father, the action only lay 
against the son. The father was not responsible. If the 
householder were found liable in an action de effusis vel 
deiectis, he could recover from the actual wrong-doer (in 
this case, the guest) by an action in factuniy unless the 
offender were his filmsfamilias or slave, in which case he 
could pay the damages out of the pecnlinm, 

263. Describe the condition of a slave in the earlier and 
later Boman Law, Point 07it the difference between a 
master's liability for delicts committed by his slave, and the 
liability of an employer under English Law for injuries caused 
to strangers by the negligence of his servants. 

See 33. 

The master was liable for the delicts of his slave, but on 
being sued could, in satisfaction, abandon his slave by way 
of noxa to the person injured. By this means his liability 
could be limited to the value of the slave, but this course 
was not open to the master when the wrongful act had 
been committed by his slave with his knowledge. The 
employer in English Law is liable for injuries caused to 
third parties by the negligence of his servant, provided that 
the act causing injury is done by the servant in the course 
of his employment and with the object of promoting the 
employer’s interests. 
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V— LAW RELATING TO WILLS AND 
SUCCESSION. 


Sandaus. — II., Titles 10 — 25 ; 

111., Titles 1—6 and 9—12. 

Moyle. — Notes to II. 10.14; 11; 14. pr. and 5 : 

18. pr., 3 and 7; 22; 23. 1—7; 25; 
Excursus IV. 

MriiiHEAD. — Sections 32, 54 and 70. 

PosTE. — Notes to II. 238, 242, 246; 

111. 77. 

SoHM.--~Book III., Ch. 11. 

Maine, — C'li. \l, and Vil. 


264 . The ohjoci of a V'lU nris to transfer a universal 
succession T E.vj>lai)i this statement and show how the 
object was attained, 

265 What uas the oritfinal object in Boman Law of 
testamentary succession ? 

By the appointment of an heir, which could only be 
effected by a valid will, the persona of the deceased was 
perpetuated in the person named as his successor. The 
heir stood in the shoes of the deceased. He took upon 
himself all the rights and duties of the deceased ; in other 
words, he succeeded to a miiversitas niris. In English 
Law the executor is appointed simply to distribute the 
estate. The object of a will in early Eoman Law was not 
to distribute the estate, but to appoint some one to carry on 
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the legal personality of the deceased testator, to perforir the 
necessary obsequies* and maintain the family sucra. 

Hence, as representing the family, the fteres succeeded to 
all the rights and duties of the deceased and assumed, as it 
were, his legal person. 

Until the legislation of Justinian, the appointment of a 
Jieres was essential to the validity of a will. It was 01 % in 
later times that the will came to be regarded as an instru- 
ment for distributing the testator’s property. Justinian 
recognised the change of view and by his legislation 
practically converted the hercs into an executor in the modern 
sense. 

266. ‘^Inheritance is a universal succession oveurruuj at 
(hath” Explain this statement^ describinri the nature of an 
■inheritance [Hereditas) and a unhrrsal succession (Successio 
in Unlverstim lus). 

The hereditas was the legal representation of a deceased 
person and involved succession to the whole of his rights 
and liabilities, to his universitas iuris. A universal 
succession was a succession to a universitas iuris y i.c,y to 
the universality of a man’s rights and duties. The suc- 
cessor stepped into the legal position of the person he 
succeeded and continued his 2 ^crnona. Hered lias was one 
form of universal succession; it was a suer *ssioti to a per- 
son’s universiim ins occurring on his death. 


267. What is meant by Universal Succession ? What 
modes of universal succession are mentioned by Justinianl 

A aniYersal succession is a succession to a miiversitas 
iurisy i.c,y to all the rights and all the duties and liabilities 
of another person. The modes of universal succession 
mentioned by Justinian are (1) Hereditasy (2) Bonorum 
Possessioy (3) Adqnisitio ])er arroejationem, (4) Addictio 
bonorum lihertatis caw5a,'(5) Bonorum emptio (obsolete in 
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the time of Justinian), (6) ex Scnatus considto Claxidiano 
(abolished by Justinian). 

268 . State simmarily the principal steps in the develop- 
ment of the laio of Testation, 

The earliest form of Will was that made in thee, curiata 
and consisted in an oral declaration made by the testator to 
the assembled (jentes. It was solemn in its forms and 
could only be made by Roman citizens, and probably was 
confined to patricians. It was an expedient for continuing 
the family of the testator, in default of siti heredes, by 
nominating an heir who should undertake the sacra. It is 
thus closely connected with the institution of Adoption. 

In time of war the ceremonial of a declaration in the 
comitia was dispensed with : soldiers might make a will in 
procinctu (in fighting order). This was effected by any 
form of unequivocal declaration of intention. 

Testamentum per ses et lilram.— The plebeians pro- 
bably could not make a will in the comitia, having no locus 
standi there, and the necessity of having some recognised 
mode of appointing a successor led them to fall back on 
the ceremonial conveyance by mancipatio. 

But this means the testator conveyed his estate to a 
familue ernptor, (who at first was actually the heir,) and 
declared his intentions in the presence of five "witnesses and 
a libripens. This operated as an irrevocable conveyance 
and took effect at once, but in most caSes subject to a fiducia 
or trust to allow the assignor to continue to enjoy a life 
interest in the estate. 

The XII. Tables gave statutory sanction to this form of 
will and directed that the declaration of the testator's 
intentions should be obseiwed (cum nexum facial manci- 
piimvc uti lingua nuncti 2 )assit ita ius esto). The nuncupatio 
then came to be regarded as the important element in the 
ceremony and the rest of the proceedings as formal. This 
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led to the introduction of some third person as famiim 
emptoi\ and the will acquired the elements of secrecy and 
revocability. 

Praetorian Will, — The Praetor subsequently reco^^nieed 
the validity of a testament, although the forms of maucipatw 
had been omitted or imperfectly complied with, provided 
that it bor^ the seals of seven witnesses. He did this by 
giving possessio bonorum secundum tabulas to the 
appointed heirs ; and a constitution of Marcus Aurelius 
enacted that the last wishes of the testator should not be 
disputed merely on the ground that they were not made 
with the forms of mancipatio. 

Testamentum tripertitum. — Under the later Empire, 
the prevailing form of will was the tcHtamenimn tripertitum^ 
arising, as its name implies, from three sources : (i.) the ius 
civile (necessity of witnesses and tlieir presence together) ; 
(ii.) the Praetor’s Edict (seals and number of witnesses) ; 
aud (iii.) Imperial constitutions (signatures of testator and 
witnesses). This became the universal form of will in the 
Eastern Empire ; in the Western, the testament jjer (es ct 
lihram was never quite superseded. 

Nuncupative Will. — A nuncupative will in the presence 
of seven witnesses was recognised prior to Justinian and 
confirmed by him. 

269. Explain the mcaniwj of Tcstamcnii Factio, At what 
point or points of time ought (a) a testator, (b) a witness ^ 
(c) an heir, (d) a legatee, to possess tcsiaynenti Javtiol 

270. -4. makes a will. Suhseqncntlij he incurs an inca- 
pacity which, had it existed at the date of the will, would 
have made it invalid. Is the will valid ? 

Testamenti factio is the capacity to make a will (t. f. 
activa) ; to witness a will {t. f. relativa) ; or to take under 
a will {t. /. passiva). 
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The testator was required to have the capacity {e,g.y must 
be sane) to make a will only at the time of making it, but 
the right to make a will had to exist both at the time of 
making it and at the time of death. By the ius civile the 
right had to be available during the intermediate time, but 
praetorian law modified this. 

The witness had to have capacity at the time of witnessing. 

The heir and legatee must be capable at three periods : — 
(1) At the time of making, or the will was nullins momcnti : 
(2j At the time of testator’s death, when the rights of the 
heir commenced ; if a condition were imposed, the time for 
its performance was the period regarded and not the death : 
(3) At the time of entry on the inheritance {aditio ) ; and 
therefore if the heir died before entry no rights passed to 
his heirs. Between (1) and (2) a change of status in the 
heir was immaterial if recovered in time ; but between (2) 
and (3) any disability destroyed the right to enter. 

By the regula Catoniana a legacy void at the time of 
making the testament is void altogether. 


271 . What persons were incapable. (1) of making a will; 
(2) of witnessing a will ; (3) of taking under a loilll 

Making , — All Roman citizens {sui itiris) could make wills 
with the following exceptions :—(l) Filinsfainilias, except 
of his pcvnliuin; (2) impnhes ; (3) 7ion compos nmitis ; 
(4) prodigus : (5) deaf, dumb, and blind, except under 
special regulations ; (b) captives. A will made during 
captivity was invalid, but a will made before the testator 
was made captive revived on his returning to freedom by 
the Ius Postliminii. By this fiction all the period of 
captivity was disregarded by the law. 

Witnessing ,-^kuyonQ having the testamenti f actio passiva 
w’ith the testator could also witness a will, except ; — (1) The 
heir, or any one in the same family as the heir ; (2) woman ; 
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(3) impubes ; (4) insane, deaf, dninb ; (6) lufestaHhs : 
(6) filiusfamilias, of his father's will ; (7) imtcrfamillmy of 
his soil’s will ; (vS) slave. 

Taking nnder, — The following could not take as heirs or 
legatees: — (1) Pemirimts ; (2) Lalinns; (3) dediiititis ; 

(4) deportatns ; (5) uncertain persons, including inu-wi- 

cipalities and corporations ; (6) femince ; (7) women, 

under hx Yoconia, in case of testators wdioso property was ’ 
assessed at the census at 100,000 or upwards ; 

(8) unmarried or childless, under lex Papia Poppim, with 
certain exceptions ; (9) apostates and heretics ; (10) chil- 
dren of traitors. 

272 . IIoxv could a Roman make a ttnlPl Disting uisfi 
between Testamcniurn and Codicillus. 

There were seven ways existing at ditferent times in 
Roman history in which a citizen could make a valid will. 
1. Calatis comitiis: that is, in the comitia cxiriata whilst 
sitting for the despatch of jirivate .business. 2. In pro- 
cinctu ; a declaration made in the presence of the army 
drawn up in battle array. 3. Per ses et libram : a fictitious 
sale by mancipatio, whereby the inheritance was sold to 
the heir to wdioni the vendor or testator gave directions. 
Subsequently a third person {familifiB emptor) was intro- 
duced as the vendee, and to him were the directions 
delivered, either orally or on tablets. The ceremony re- 
quired the presence of: the testator; the familice emptor; 
the balance holder; and five witnesses. Originally, the 
will was irrevocable, because it operated as a conveyance 
out and out. 4, The pr»torian will. Where a will was 
written, but was not executed with all the formalities of 
the civil law, the preetor gave bonorum 2 ^ossessi<) to the 
person named as heir, provided tke will was sealed by seven 
witnesses. The prsetor could not constitute such person 
heir, but he. gave liim possession, which ripened by lapse 
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of time into ownership. This will to a great extent super- 
seded the mancipatory will, which, however, survived in the 
West until a comparatively late period. 5. Tripertitum : 
this was the Imperial will, which came into use in the 
later Empire. The requisites were : (a) That all seven 
witnesses should be present, and the will made uiio con- 
textUy i.e,, at one and the same time, as required by the 
ins civile ; (b) that the witnesses should affix their seals, 
as required by the praetor; (c) that the witnesses and the 
testator should sign the testament, as required by the 
Imperial constitutions. Justinian also required the name 
of the heir to be written either by the testator or by the 
witnesses; but this was subsequently dispensed with. 
This threefold origin of the requisites gave its name to the 
will {Tripertitim). 6. Nuncupative: a verbal or nun- 
cupative will might be made in the time of Justinian, and 
even at an earlier period, by expressing testamentary 
intentions in the presence of seven witnesses. 7. Public 
wills (see 274). 

Difference between testamentum and codicillus.— A 

icstavientum was a formal expression of the intention of 
a testator by which an heir was appointed to succeed to 
t\\ii 'nniversitas iuris, and to distribute the estate in accord- 
ance with the directions given him. Only in this way 
could an heir be appointed, or an inheritance be given. 

A codicil I us was an informal expression of the intention 
of the maker, containing directions to anyone who should 
be his heir, as to the disposal of the whole or part of his 
property. No formalities were required as in a will, except 
that,. later, five witnesses were necessary; neither a legal 
heir nor a legal tutor could be thus appointed ; the legal 
inheritance could not be thus disposed of ; there might 
be several codicils, but only one will ; it could exist without 
a will, and then the heir ab intestato had to carry out 
the directions ; and the kx Falcidia did not apply to a 
codicil. 
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278 . Hoxo was a will imJe in the time of J vstinlan? 
Explain how the difficulties attending the valid execution of 
a will might be removed by resorting to Fideicommusa, 

See 274 . 

Fideicommissa were requests to the heir, or to anyoiie 
taking under a will, to execute the directions of the testator 
contained in the will, or they might be similar directions 
contained in codicils which the heir, under a will oi* on an 
intestacy, was bound to execute. In this latter way all the 
formalities in the execution of a will might be avoided, and 
4he dispositions of the propei'ty did not depend upon any 
particular form of wwds as did legacies. By Fideicommissa, 
a person could benefit people incapable of receiving ))euefits 
under a will, e.g., a percgrhius, a Latinus lunianus (but 
this power was considerably restricted by Hadrian's legis- 
lation) ; be could also avoid the restrictions of the lex 
Falcidia by the disposal of the wdiole, or more than three- 
fourths of his estate ; but the Sc, Pegasianum enabled the 
heir to retain one-fourth where an estate was swallowed 
up hy fideicommissa. (See 319 .) 

274 . {a) In u'hat ways could a u'ill be made in the time, of 
Justinian ? 

(/>) What lucre the formalities proper to be observed on the 
opening of a luill ? 

(a) In the time of Justinian there were four modes of 
making a will, viz. : 

(1) Testamentum tripertitum, in writing, in the presence 
of seven witnesses, signed and sealed by the witnesses, and 
signed by the testator, or written throughout in his own 
hand (testamentum holographum). 

(2) Priirate nuncupative will, an oral announcement of 
the testator’s testamentary dispositions, made in the presence 
of seven witnesses. 
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(3) Public nuncupative will, an oral declaration of the 
testator’s testament (usually accompanied by a written 
memorandum thereof) made before a magistrate and by 
him recorded in the official records {acta). 

(4) Public written will {testamentmn imncipi ohlatim)^ 
delivery of the testamentary document to the Emperor 
accompanied by a petition for its confirmation. 

There were, besides, special regulations as to military 
testaments (in which all formal requisites were dispensed 
with) and as to wills made in the country {ruri condita) or 
made in the time of pestilence {pestis tempore). 

{b) Opening of a will. — The witnesses, or the majority of 
them, were summoned and acknowledged their seals. The 
will was then opened and read publicly (usually in the 
forum or the basilica) ; a copy was then taken and the 
original sealed up and deposited in the archives. Any one 
who desired it could inspect a will and take a copy [Paulus 
Sent. Eec. IV. 6 ; and 1). 29. .-j], 

278. Explain coiiciseli/ by what three distinct hinds of 
restriction the free power of testamcntarij disposition was 
limited in Homan Law. 

I. All sni hercdes (including posthumous children) and 
emancipated children must be expressly instituted heirs or 
disijiherited. 

II. The legitima portio, /.c., one fourth of what would 
accrue on intestacy (Justinian subsequently increased it, 
in the case of children, to one-third, and in some cases to 
one half), must be left to children, or in default of children 
to ascendants, and in some cases to brothers and sisters. 
If this was not done the will could be attacked as inoffi- 
ciosum. After Justinian’s legislation, if something had 
been left to such persons, an actio in supplementum 
legitimSB could be brought to have the lecjitima portio made 
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up, the qmrela inofficiosi testamenii being restricte d to cases 
in which the claimants were passed over altogether. 

The heir wao also entitled to retain a fourth of the 
inheritance (Quarta Falcidia or Quarta Pegasiana or 
Trebelliana), hut, after Justinian’s legislation, he might be 
expressly excluded from this by the w’ill, and he forfeited 
this right if he did not make an inventory on entering on 
the inheritance. 

III. The heir and the persons taking benetiits under the 
will must have testamcntifactioy i.e.. the heir must be legally 
capable of aciing as heir, and the legatees and other bene- 
ficiaries be legally capable of taking under the will. 

276. (a) “ Every ivill mule by a man . . . ^hall be 

revoked by his . . . marriage " {Wills Act, s. 18). 

TkVi.9 this ever time in Bo man Law1 

(b) “ No ivill made by any i)crson under the age of twenty- 
one years shall he valid" {ibuLf s. 7). Compare this ivith 
Boman Law. 

(a) In early Eomaii Law if a wife came, on marriage, 
into the mums of her husband, a will previously made 
would be invalid as this would involve the agnation of a 
new siLus hcres. With the disappearance of manns marriage 
W'Ould have no on a previously made will. 

{h) In Roman Law males, if sui iurls, could make a will 
at the age of fourteen and females at twelve. A filius- 
familias, however, could only dispose of his peciUiurn 
castrense and giiasi-castrcnsc ; and until the disappearance 
of the iutela viulicrnm a woman could only make a will 
with the auctoritas of her guardian. 

277. Enumerate the conditions necessary to make a valid 
Testanientuniy and show which of them could be dispensed- 
ivith in case of Fideicommissa. 

Conditions for valid will.— (1) The testator must have 
iestamenti f actio (see 269), and so must the witnesses, 
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heirs, and legatees ; (2) he must institute his heir properly 
according to law ; (3) he must make his will with all the 
legal formalities; (4) he must disinherit or make heirs 
certain of his family ; (5) he must provide for certain 
persons. (See 275 .) 

Fideicommissa were directions to the heir (testate or 
intestate) to deal with the property according to the desires 
of the person expressing them : (a) These directions might 
be given in a testaiuejitum or in a codicil ; and the codicil 
might either exist by itself without a will, or it might be 
supplementary to a will. If there were a testament, then 
the heir instituted had to execute the fideicommissa ; if 
there were no testament, then the heir ah intestate) executed 
the directions. Usually the fideicommissa were contained 
in codicils. These codicils required no formalities in 
their execution ; but in later law, five witnesses were 
required if there was not a will. This formality was not 
absolutely indispensable, because a supposed beneficiary 
could put the heir on oath cO disclose any directions he 
might have received, or to deny that he had received any. 
(b) The beneficiary need not have testamenti factio : most 
of those who were incapable of taking as legatees could 
take under a fideicommissum. (c) An heir could not be 
instituted or a person disinherited by fideicommissa. 

278 . Specify the conditions necessary to make a Testa- 
mentim valid at the time of making it. By what events 
might it be subsequently invalidated, and how far could 
provision be nuide against those events'} 

See 277 . 

The will might be invalidated : (a) By the testator losing 
the right to make a will at the time of his death (or even 
during the intervening period, according to the ius civile). 
This was incapable of being remedied, (b) By the incapa- 
city of the heir at the time of the testator s death. This 
could only be guarded against by substituting in the will 
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another heir to fill the vacancy ihat might possibly be 
created. (c) By any pterson subsequently becoming a 
suus heres of the testator (postmni). This might be guarded 
against by disinheriting such person in advance. The lex 
Yelleia enabled this to be done when there was % 
possibility of the will being invalidated through a smia 
heres (c.f/., a son) dying so as to let in the grandchildren 
who, thus becoming sui heredes, ought to be made heirs or 
disinherited. 

279. WJuit ivas meant by Common and Piqnllary and 
Qmsi’Pupillanj substitution ? 

Substitutio vulgaris was a conditional institution of an 
heir by which the testator might provide against the heir 
nominated failing to act : euj.y “ Let Titius be my heir ; 
and if he shall not be my heir let Maevius be my heir/' 
Substitutio pupillaris. When the heir appointed was a 
child under puberty and in the power of the testator, the 
testator might in this way provide against the contingency 
of the child dying before attaining the age of puberty and 
so being unable to make a will ; e.g., Let Titius, my 
son^ be my heir, and if he does not become my heir, or 
becoming my heir he dies before he is able to make a will, 
let Maevius be my heir/’ Substitutio quasi-pupillaris or 
exemplaris. In this way an ascendant could provide 
against the contingency of his insane children, grandchildren, 
or great-grandchildren, dying before being able to make a 
will for themselves, although beyond tlie age of puberty. 

280. To what extent was a Heres liable for the payment 
of debts and legacies tohere the estate of the testator teas 
insufficient for that purpose ? 

Originally, he was liable for the debts of the testator, not 
only so far as the estate would go, but personally. He was 
liable for legacies only to the extent of the estate. The lex 
FuloidUiy to induce the heir to enter, gave him a fourth of the 

N 


R.L. 



186 Law Relating to Wills and Succession. 

net proceeds of the estate after payment of debts, funeral 
expenses, and the expenses of manumitting slaves, but it 
did not otherwise limit his liability. Justinian introduced 
the benelicium inventarii. If the heir made an inventory 
of the estate on entering, he was liable only so far as the 
estate would go, but if he failed to do this, he became 
liable personally for any deficiency, and was compelled to 
pay even the legacies which the estate would not bear. 

281. Describe the liabilities of a Ileres before and after the 
introduction of inventories* 

Before, he was bound to pay all debts, w^hatever the value 
of the estate, and all legacies, and fideicommissa as far as 
the estate would go, but no further. The lex Falcidia^ 
however, gave him a clear fourth of the estate, after 
deductions of debts, funeral expenses, and the cost of 
manumitting slaves under the will. The Sc, Fegasianurn 
also gave him a similar fourth w^here the estate was disposed 
of by fideicommissa. See 319. 

After, if the heir made an inventory he was only liable 
so far as the estate went ; if he did not do so, he was 
personally liable for all debts and legacies, 

282. Who were Sul Heredesl What rights had they of 
succession to a deceased i)erson's proi)erty ? Conld such rights 
be excluded, and if so, in lohat way ? 

Sui Heredes were all those persons in the power of a 
father who became std iuris at his death. They had the 
right to share the estate on intestacy. If a will were made 
they must be either instituted heirs or expressly disin- 
herited. Besides this they were entitled to have left to 
them a fourth of what they would have had on intestacy. 
If this were not done they might, originally, have upset the 
will by an aotio de inoflBcioso ; in later law this action 
only lay when nothing at all had been left them : if they 
received something, they had the actio in snpplementum 
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to make up the diiference between what they 
actually received by the will and a fourth of what they 
would have received on intestacy. See 289. 

283. What class of persons were included under the ict m 
Sul Heredes'} What was their legal position! A, vialrs a 
will and suhsequenthf adopts B. (a strajiger), and C. (a 
grandson) as sons. Is the will affected^ aiuf if so, how ? Can 
A., in niahUig the will, prevent the Adoptio affertmg the 
will! 

See 282. 

The adoption of B. would, prior to Justinian, create a 
new suns heres, and in consequence the will would be 
rendered void yruptnm). Under Justinian the adoption 
would have no effect, because B. would not become a 
suns heres. The adoption of C. by his ascendant would 
have the effect of invalidating the will at both periods of 
law. There was no method by which such a contingency 
might be avoided, but in later law^ if a person did anticipate 
the adoption of a person who would thereby become his 
sans heres, he might institute him though he could not 
disinherit him. 

284. What rules ought to he ohserced hv a testator as 
regards the legal claims of the Heres or relatives to a share of 
the inheritance! 

285. Give an account of the provisions jroni time to time in 
force for the j^rotection of children against being unjustly 
disinherited. 

286. Explain the rule that prevented the total disherison 
of children by their parents. 

1. If the children were not instituted as heirs in a will 
they must be expressly disinherited or the will was void. 
By the ins civile this rule applied to sui hcredes, including 
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postumi and adopted children. In the time of Justinian 
this rule was extended to all (descendants of the testator 
through males, including postumi and emancipated. 

2. Besides this the testator must leave to his children or 
parents, or, in some cases brothers and sisters, a le^itima 
portiOf one fourth of what they would take upon 
intestacy. If, prior to Justinian, he left less than this 
fourth, or, after Justinian, he left nothing at all, the person 
aggrieved might bring an actio de inofficiom to set aside the 
will on the fiction that the testator was insane. If, however, 
anything at all was left, Justinian only allowed an actio m 
siipphmentum or an action to supplement what 

was bequeathed to the extent of the legitiDia portio. 

287 . What claims had the members of a testator s family 
to a share in the inheritance'! What was the effect on a toill 
of non-recognition of such claims'! Hoxc could such claims 
be enforced ? 

288 . What restrictions did the Homan Laic place upon a 
father's power of disinheriting his children ? 

Originally a testator had to disinherit expressly, or to 
name as heirs, airwho were in his pow’er (even postumiy 
i.c., those born after the making of the wull), and became 
sui iuris at his death. These w'ere called sui heredes. In 
Justinian’s time he had to appoint as heirs or expressly 
disinherit all his descendants through males, including 
postumi and emancipated, w^hether they were sui heredes or 
not. If this wei'e not done the will was avoided. Again, 
prior to Justinian, if the testator did not leave his children, 
or parents, or, in some cases, his brothers and sisters, 
one fourth of w^hat they would have been entitled to 
on intestacy, they might attack the will as inofficiosum on 
the ground that he must have been insane, or he w^ould not 
have been guilty of such a dereliction of duty to them. In 
Justinian’s day the actio de inofficioso only lay where the 
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person s*en titled had received nothing at all by the will* If 
they had received anything they had an actio in suvplenicn- 
turn Icijitlma in Oider to make up the jmtio legithna^ 
the one fourth of what was receivable on intestacy. 

289 . Write a (jcneral account of the querela inoffidosi testa- 
menti. 

What cJuimjeH did Justinian introduce into the law de 
inofficioso testamento ? 

The querela inoffleiosi testamenti was an action which 
could be brought by descendants, ascendants, and where 
tames per mi ce had been appointed heirs, by brothers and 
sisters, to set aside a will from which they had been unjustly 
excluded or omitted. The action had to be brought within 
five years of the testator’s decease. It came before the 
centurnviral court [v;hile that court was in existence] and 
was based on a presumption of the testator’s insanity at the 
time of the making of the will. If the action was success- 
ful, the will was declared void and the heirs ab intestato 
succeeded to the estate. 

The action could only be brought as a last resource, in 
the absence of any other mode of obtaining recognition of 
the claim. If the testator had left to the claimant a 
sufficient part of his property, by legacy, fdakommissttm, 
or otherwise, or if the claimant could obtain it, in some 
other way, by hononm jrosscssio contra iahuLas, the 
action was not available. The amount of this part was not 
at first determined, but by analogy to the Falcidian Fourth, 
it was eventually fixed at one-fourth, and was termed the 
le^itima portio, i,e, the portion due by law* 

Justinian restricted the action to cases in which the 
claimant had received nothing at all from the testator. If 
he had received something, his remedy was to bring the 
new action in supplementum legitimss, introduced by 
Justinian, by which he could have the legitima portio made 
up to him, but which left the will in other respects standing. 
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Justinian also increased the amount of the legitivwj 2 >ortio by 
enacting (Nov. 18. 1) that if a man had less than five 
children he must leave them, in equal shares, at least one- 
third of the inheritance ; if five or more, at least one-half. 

290 . Describe fully the points in tvhich the several classes 
of heirs differed from one another ? 

1. Heres neoessarius. — This was the slave of the testator 
whom he had made heir. He was bound to enter on the 
inheritance, but the praetor gave him the benefioium 
separationis, i.e., the right of keeping any acquisitions made 
by him after the testator’s death separate from the inherit- 
ance. He was generally appointed to an insolvent estate 
which nobody else was likely to accept. 2. Heres suus et 
necessarius. A suns heres who was appointed heir. At 
first he was bound to enter (hence necessarius) y but the 
praetor gave him the beneficium abstinendi or the privilege 
of refusing the inlieritance. 3. Heres extraneus. Any 
other person appointed heir. Ho was required to definitely 
accept the inheritance, otlierwise he was taken to have 
declined it. 

291 . What rules governed the vesting of an inheritance in 
the heir? 

Vesting of the inheritance. — The necessarius heres (see 
290 ), was obliged to take the inheritance. It vested in him 
immediately the testator died. No acceptance was neces- 
sary. The suns et necessarius heres might abstain from 
the inheritance if he did not interfere with it. He must 
signify his refusal, otherwise the inheritance vested in 
him. The extraneus heres had to formally accept before 
the inheritance vested in him. He had a period in which 
to deliberate {spatmm deliberandi), Justinian generally 
allowed not more than nine months. If the appointed 
heir did not « declare before that time, he was taken to 
have (a) rejected, if the action to compel decision were 
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brought by substituted heirs or by heirs ab iateMato ; 
(b) accepted, if the action were brought by legatees or 
creditors. 

292 , A testator makes Gains hsres ex quadrante, Tith:s 
liercs ex qnincunce, Lticins heres ex semisse, Gneevs and 
Publius coAieredes without specijying their shares, Wkat 
portion of the inheritance does each party take ? 

In the division of an inheritance between two or more 
co-heirs, the inheritance was treated as an as and the 
shares were expressed by the fractions of the as. If all the 
shares were specified, the as was calculated with I'eference 
to the total arrived at by adding the fractional parts 
together. If the shares of some only were specified, those 
whose shares were not specified took in equal proportions 
the difference between the sum of the sliares assigned and 
twelve ; or if the fractional parts assigned exceeded twelve, 
the difference between that sum and the next irmltiple of 
twelve over that sum. In the question, the testator has 
made Gaius heir to three parts, Titius heir to five, and 
Lucius to six, fourteen parts in all. Hence, Gnauis and 
Publius will each take half of the difi’ereuce between 
fourteen parts and twenty-four, that is, five parts each 
{ex quinennee), 

293 . Wkat lucre the chief changes made by Justinian in the 
law of wills ? 

1. He abolished the distinctions between the four forms 
of legacies, giving to the legatees real or personal actions to 
recover the legacy according to the nature of the subject- 
matter thereof. 2. He abolished the distinction between 
legacies and fideicommissa, so that dispositions invalid as 
the former might be binding as the latter. 3. He combined 
the effects of the Sea. Trehellianum and Pegasianum, 
giving the heir the benefits of both. 4. He introduced 
the beneficium inventarii, by which an heir, making an 
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inventory of the estate, was protected from liability beyond 
the amount of the assets of the inheritance. Neglect to 
make an inventory made the heir personally liable for all 
the debts and legacies. 5. He allowed the heir to be 
named in any part of the testament. 6. He required all 
children, whether sui Jieredes or emancipated, and whether 
born or only conceived, to be instituted heirs or disinherited 
by name. 7. He allowed the actio de inofficioso to be 
brought only by those to w^hom nothing had been left in 
the will. If anything were left them they had the actio 
in stcpplenicntum Icgitimoi to make up the Icgiiima portio, 
B. He gave testators power to deprive their heirs of the 
Falcidian Fourth. 

294. Voluntas mllitis snmma lex,'* Explain this, dis- 
timjuishing partindarly various relaxations granted to soldiers 
in respect of (1) the fornix (2) the substance of testaments. 

Soldiers’ wills.— -Any expressed intention of a soldier 
w’as sufficient to constitute a valid will. Soldiers were not 
required to conform to the ordinary rules of law in the 
making of their wills. This privilege lasted so long as they 
were on military service, and for one year after their 
discharge. 

(1) Form : (a) any expression of testamentary intentions 
was sufficient ; but, if oral, two witnesses were necessary ; 
(b) any words sufficed to institute the heir ; (c) an informal 
will became valid if a person subsequently becoming a 
soldier expressed his intention to that effect ; (d) they need 
not disinherit their children ; (e) they could dispose of their 
inheritance by codicils. 

(2) Substance : (a) they might dispose of part only of their 
property, and so die partly testate and partly intestate ; 
(b) they might appoint as heirs persons not having iestamenti 
f actio; (c) the lex Falcidia did not apply ; (d) they could make 
wills for their children without making one for themselves.' 
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298. Qidhiis Modin Tesiamenta Tnfirmantur. Summarm 
this title. 

296. When was a Testamentum said to be (1) Bnpttmy 
(2) IrrUtmiy (8) Non here Factum'^ State the legal results 
in each case. 

Iniustum; non lure factum; iinperfectum; nullius 
moment! ; denoting that the will was void as a testament 
owning to some rule of law relating to its execution having 
been broken, or to some lack of essential formality. 
Ruptum : the original will was valid but had been revoked 
by the making of a subsequent will, oj* by the subse- 
quent agnation of a sicus heres. Irritum : rendered useless 
through the testator having suffered capitio deniimitio. 
Destltutum : abandoned by the heir not entering. Resois- 
sum, inofiBciosum : rescinded through an actio de inofficioso 
being successfully maintained. 

297. Consider the effect on a loill^ of the testator 

(a) Giving himself in (uloption. 

{h) Marrying. 

(c) Incurring a Capitis Deminniio. 

(a) The will is invalidated (irritum) by the testator 
undergoing the change of status which is the necessary result 
of his adoption, (b) No effect : he undergoes no change of 
stakes arid the wife has no legal claims requiring recognition 
, in the will (unless the wife come into his manus when the 
will would be ruptim). (c) The will was invalidated (?‘m- 
kim). In the first and last cases, whilst by the ius civile the 
will was of no effect, the praetor would give bononm possessio 
secundum tabulas, provided that the testator had resumed 
his original status at the time of his death. (J. 2. 17. 6.) 

298. When and hoiv does the property in the thing given by 
a legacy vest in the legatee ? 
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Before the alteration of the law by Justinian this would 
depend upoQ the form of the bequest. There were four 
forms of legacies: (1) Per Yindicationem, c.^., ‘‘I give 
and bequeath my slave to Titius.” Immediately the heir 
entered, Titius would have a real action (vindicatio) to 
obtain the slave, whoever might then have the slave in 
his possession. The property in the thing given by the 
legacy vested as soon as the heir entered. (2) Per 
damnationem, e.g.^ Let my heir be condemned to give 
my slave to Titius.” Here the legatee had a personal action 
to compel the heir to give the slave to him, but he did not 
become the owner of the slave until it was actually conveyed 
to him. (3) Sinendi modO j e.g., “ Let my heir allow 
Titius to tak^ny slav^ Here again there was only a 
personal action against the heir, and Titius became owner 
as soon as he received the slave. (4) Per prsBceptionem ; 
e.g,y “ Let Titius my heir take my slave before dividing the 
inheritance.” This was a form used when the testator gave 
a legacy to one of his heirs of s ome part of the inheritance 
which was to be taken by him over and above his share of 
th(5 inheritance. The legatee did not become owner until 
he actually received the slave through the action for the 
division of the inhei’itance {indicium familice ercucundm). 
The So. Neronianum (a.d. 64), enacted that a legacy made 
in any of the recognised forms, if not valid in the form 
adopted, should be construed as a legacy damnationem ; 
and subsequently Constantins and Constans (a.d, 339) 
appear to have dispensed with the necessity of using the 
traditional solemn form of words in a bequest. Justinian 
abolished any distinctions surviving between the different 
classes of legacies and assimilated legacies as far as possible 
to trusts, giving in each case a vested interest enforceable 
by real action against the heir where the subject-matter of 
the bequest belonged to the testator and was specific ; and 
in other cases imposing an obligation on the heir enforceable 
by personal action. 
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299 . What were the different kind., of legacies ii. the thm 
of Jiistinianl Explain the terms Dies Venitf' '^Dics 
Cedit,'' tn relation to legacies. 

The four forms of legacies, per vindicationem, jx.r 
dainnatio7iemi sinendi modo, and per prceceptione^ny still 
existed, but all differences of effect w^re abolished by 
Justinian. 

“ Dies oedit ” was the day when the right accrued to the 
legatee ; in the case of pure and simple legacies, or those 
payable after a fixed term, this was on the death of the 
testator. In the case of a condition imposed, on the 
happening thereof. 

“ Dies venit ” was the day when the legacy was demand- 
able ; that is, after the aditio or entry by the heir, or upon 
the fulfilment of the condition (if any) imposed. 

300 . State and exemplify the several ways in tohich a 
legacy could be revoked. 

A legacy might be revoked : 

I. Expressly (a) in a subsequent will oi* codicil, c.f/., by 
words expressing a contrary intention or by directing tlie 
transfer of the thing bequeathed to anotlier person, (b) by 
erasing the disposition from the will. 

II. By implication, c.f/., (a) by alienation of the thing 
bequeathed during the testator’s lifetime, (b) if serious 
enmity arose between the testator and the legatee. 

A legacy might lapse (a) by death of the legatee before 
the legacy vested, (b) by w^ant of capacity to take {testa- 
mentifactio) on the part of the legatee. 

301 . Aulas bequeaths {a) to his wife Aula a sum which 
exactly represents the value of her dos^ (b) to a creditor ^ 
Balbus, 100 aurei. What pidnciples apply to these legacies ? 

(a) The legacy takes effect ; because, although it operates 
as a satisfaction of the liability to restore the dowry, the 
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legacy is more advantageous, seeing that it can be claimed 
at once, while the heir is allowed a year for restitution of 
the dos, 

(b) If the legacy does not exceed the debt due to Balbus 
it is void, unless the legacy is unconditional and the debt 
either conditional or payable at a future time. The bequest 
is presumed to be in satisfaction of the debt, and the 
creditor, except where the legacy exceeds the debt or the 
latter is only payable after an interval or conditional, does 
not receive any benefit. 

The principle involved is that some benefit to the legatee 
is essential to the validity of a legacy ; and also that, in 
the absence of proof to the contrary, a debtor is not pre- 
sumed to make a gift, 

302. What changes were introduced by Justinian simjjlt- 
Jying and improving the law of legacies ? 

Justinian’s changes were as follows : 

I. He abolished what remaiiiod of the distinctions between 
the four forms of legacies in use in the time of Gains and 
enacted that all legacies should be subject to the same rules 
and might be recovered by real or personal actions according 
to the nature of the subject-matter. 

II. He put legacies on the same footing as jideicomniissa 
and provided a more etfectuai means of securing the dis- 
charge of the latter. In default of other proof, the person 
burdened with a trust might be subjected to an oath to 
disclose the extent of his trust. 

III. He abolished some of the restrictions as to persons 
to whom legacies could be given, e.g.j he allowed legacies to 
be given to postumi alieni. 

IV. He also abolished various technical restrictions con- 
nected with legacies, legacies given by way of penalty, 
legacies bequeathed in a will before the institution of the 
heir, and sundry others, previously invalid, were made 
effectual. 
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V, In the case of a legacy left jointly or severally to two 
or more persons, he provided that in ell cases such a legacy 
should be divided, and that a lapsed portion should accrue 
to the co-legatees. 

303. Compare donatio mortis causa with hijatum. 

The rules affecting donationes mortis causa and legacies 
were the same on the following points : 

I. The rules of the leges Furia and Voconia applied to 
both. 

II. The leges luUa et Papia as to capacity to take, and 
the lex Falcidia as to deduction of a fourth by the heir, 
applied to both. 

III. Both were subject to the jights of the creditors 
where the estate was insolvent. 

IV. Both were subject to the rights of the patron in the 
case of a freedinan’s inheritance. 

V. Both were avoided by a capital condemnation. 

Donatio mortis causa differed from a legacy as follows : 

I. It was independent of the acceptance of the inherit- 
ance, 

II. Testamentif actio was not necessary in cither donor or 
donee. 

III. It was not affected by the querela inofficiosi testa- 
mentis 

IV. The reyula Catoniana did not apply, as the capacity 
of the donee to receive was only determined at the death of 
the donor. 

304. Distinguish hetiveen the position of an heir and that 
of a legatee in Roman Law, How loere the folloiving persons 
able {if at all) to protect themselves from loss in consequence 
of the fusion of the legal personalities of the heir and the 
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deceased: (a) the heir himself, (b) his creditors, (c) the 
creditors of the deceased ? 

The heir was a universal successor either (a) under a will, 
or (b) on intestacy. He succeeded to all the rights of the 
deceased, but at the same time was subject to all his 
liabilities (until the great change effected by Justinian by 
the introduction of the beneficium inventarii). 

The legatee, on the other hand, was a singular successor 
and became entitled under a will only. He incurred no 
liabilities unless incident to the thing bequeathed. 

(а) Prior to Justinian’s legislation, the heir could only 
protect himself from loss, if the inheritance was insolvent, 
by refusing to accept or make aditio. After the introduc- 
tion of inventories by Justinian the heir could protect himself 
from liability by claiming the beneficium inventarii. 

(б) The creditors of the heir could not protect themselves 
against the acceptance of an insolvent inheritance by the 
heir. Acceptance of an insoheiit inheritance was regarded 
in tlie same light as the incurring of any other debt. 
[]). 42. 6. 1. 2.] 

(c*) The creditors of the deceased could apply for a 
separatio bonorum, U., an order that the property of the 
deceased should be treated as separate from that of the 
heir, the effect of which was that the creditors of the heir 
could not claim to be paid out of the inheritance until all 
the creditors of the deceased had been paid in full. 

808 * {!) Hoto, if at all, could the creditors of a solvent 
inheritance protect themselves against the effects of the insol^ 
vencij of the heir ? (2) How, if at all, could a solvent heres 
institiitiis protect himself against the insolvency of the 
'inheritance (a) before entry, (fc) after entry'} 

306 . A Homan citizen, Aulus, died intestate : Balbus, an 
insolvent, was his heir. What steps could Aulus* creditors 
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take to protect their intercsls in Anhis* eaiaic jn ni Balbm' 
creditors ? 

(1) The creditors could obtain the beneiiciiim separa- 
tionis by applying to the magistrate for an order to have 
the property of the deceased dealt with separately {separatio 
honor Lim). The application must be made within five years 
of the acceptance of tho inheritance. 

(2) Prior to Justinian’s legislation, the heir, if a sauH 
Iieres, could only protect himself by claiming the beneficium 
abstinendi, or, if an eMranens heres, by refusing to enter ; 
or, in either case, by arranging with the creditors, before 
accepting, to limit their claims to the actual assets and then 
taking up the inheritance as their agent (mandatarius)f in 
which case they were bound to indemnify him against loss. 
(h) After entry, prior to Justinian’s legislation, Lhe heir 
could not protect himself. He undertook all the liabilities 
of the testator. After Justinian’s legislation, he could in all 
cases protect himself by claiming the beneficium inventarii 
and making a complete inventory of the property, to be 
commenced within one month of his becoming aware of his 
rights and completed within two months more, or, if he 
were at a distance, within one year. 

* 

807. “ A succession can he accepted ahsohdely, or under 
benefit of inventory ” (Civil Code of France, Art. 774). 
Trace this rule to its historical origin, and explain it. 

This rule is derived from Justinian’s legislation, intro- 
ducing the heneficiuvi mvcfitarii. 

The person instituted heir in a will or entitled to succeed 
on intestacy was given the option between claiming an 
interval for deliberation (spatinm deliberandi) — a privilege 
introduced by the Prietor’s edict—in which case, if he 
accepted the inheritance, he became liable to pay all the 
debts and also legacies and fidciconmissa in full and could 
not claim the Falcidian or Trebellian Fourth, or to enter 
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under benefit of inventory, in which case he was required to 
make a complete inventory of the property within a certain 
period — usually three months — and then was not liable 
beyond the amount of the assets. If the heir declined the 
inheritance, the creditors or beneficiaries, on giving him an 
indemnity, could compel him to enter ino forma, 

808 , What was Substitution proper in Boman Law? 
Compare u with Pupillary Substitution. What teas Quasi- 
jnipUlary Substitution? Where do you find in Boman Law 
the oriyiii of the “ Substitution which in certain modern 
systems is the equivalent of the Enqlish “ entail ” ? 

Substitution proper (irulgaris) was the nomination in a 
testament of one or more heirs to take the inheritance as 
substitutes in the event of the refusal or failure of the heir 
or heirs instituted in the first place, e.q,, “ If Mievius shall 
not be heir, let Titius be heir.” 

Pupillary substitution was the uoinination of an heir to 
take on the death, before reaching puberty, of a child under 
power of the person making the disposition. It was not 
necessary that the child should be instituted as the parent's 
heir, but the substitution must be made in a valid testa^nent. 
It was, in effect an expedient by which a father could make 
a will for his child under puberty, for the substitute on the 
death of the impubes succeeded to his inheritance (including 
that of the father if the child had been instituted heir). 

Substitution proper only took effect if the nominated heir 
failed to take the inheritance. Pupillary substitution took 
effect whether the child was instituted heir to the father or 
not, and, if instituted heir, even though he had entered on 
the father’s inheritance. [G. II. 179, 182—3.] 

Quaai-pupillary substitution (ezemplaris) was the 

appointment of an heir to a child or other descendant, even 
over the age of puberty, who was lunatic. It was intro- 
duced by Justinian and was allowed to ascendants of either 
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sex, being independent of patria potestas. The heir must, 
however, be selected from the descendants of the lunatic, 
or, in default, from his brothers or sisters and their descen- 
dants ; it was only in default of both that tlie selection was 
‘ free. 

The origin of the Substitution which in modern sj stems 
derived from Bom an Law is used for the purpose of settling 
property is to be found in the FideicommisBary Substitu- 
tion of Koman Law, by which the heir might be charged to 
hand over the inheritance either during his lifetime or on 
his death to another ; in the latter case the trust disposition 
being binding on his (the heir's) heir. 

4 

309. A Homan citizen desired to devise an estate in strict 
settlement to his son, and then to that son*s son, and so on. 
How far could he carry out this u'ish, siipposbuj him to die 
(1) A.D.lOO, (2) a.d. 600? 

(1) In a.d. 100, a fidcicommissuvi could be constituted in 
favour of, but apparently could not be imposed on, an 
incerta persona (G. II. 287). A descendant born after the 
death of the testator [except in the case of a 2)ostuvius 
Aqidlianus (see Poste, p. 223)] was regarded as an incerta 
persona. Consequently the testator could settle the estate, 
to pass successively by way of fidcicommissum or trust to 
any descendants born during his lifetime and to the son of 
the last survivor of such descendants, but (probably) not 
further. A Sc. under Hadrian avoided fideicomniissa made 
in favour of incertce ptersonce (G. II. 287). 

(2) In a.d. 600, the property could be strictly settled 
within the family (but not in favour of outsiders) by 
imposing a trust on the successive descendants not to 
alienate the property but to bequeath it to their children. 
A limitation had been placed on this power, however, by 
Nov. 159. 2, which enacted that the fourth holder should be 
discharged from the trust. 

u 


R.L. 
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810 . Hoto could the owner of a house at Borne settle it 
upon his sou A, for life, and after A/s death upon A/s 
descendants ? 

See 309 . 

311 . A testator hcqueaths the followimj legacies : — (1) To 
A, a thing jdedged to B, ; (2) To C. an article that 'the 
testator Hubsequcntlij sells; (3) To D. an article that belongs 
to B, '[[lint right in each case does the legatee acquire! 

(1) The legatee might require the heir to redeem the 
thing, if the testator knew that it was pledged. (J. 2. 20. 
50.) (2) If the intention of the testator had been to revoke 

the legacy, G. would take nothing ; otherwise he would be 
entitled to the thing, or its value, from the heir. [lb. 12.) 
(3) The legatee D. would have an action against the heir 
for the thing bequeathed or its value. In this action D, 
would have to prove that the testator knew that the thing 
belonged to another. The thing must also be a com- 
inerciable article, otherwise the heir was not bound to pay 
its vahie. {lb, 4.) 

312 . State shortly the provisions of the lex Falcidia. 

The lex Faloidia gave to the heir, as an inducement to 
him to enter on the inheritance, one clear fourth of the net 
proceeds of the estate after deduction of debts, funeral 
expenses, and expenses of manumitting slaves. 

313 . Consider the following case, giving reasons for your 
conclusions : A testator bequeaths a slave as a legacy, but by 
mistake describes the slave by a ivro’ng name. Is the legacy 
valid ? 

Provided that the identification is complete and the 
intention of the testator is clear, the legacy is goo*d. 

Falsa demonstratio non nooet. If it be impossible 
to say which slave was meant, the legacy would be 
void. 
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314 . What tuas the extent oj a eujoyutcni of kin 

Peculit:m? State the rules applicable to (1) Imiitniion of, 
( 2 ) a legacy to, a Scrims Alienus. 

^he h\u\e^^ jicculium was recognised as his properly by 
custom, though not bylaw. It consisted of anything which 
the master allowed the slave to keep as liis own, but this 
peculiar privilege could be destroyed at any moment by the 
master’s expressed intention to that effect. The slave had 
the power of alienating ikiQ pecidium, and it was answerable 
for debts contracted by the slave. In the latter case the 
creditor’s action was de pcculio against the master, who, 
l)efore satisfying the creditor’s claim, could deduct anything 
due to him from the slave, unless the debts incurred by the 
slave had been incurred in a business carried on by him 
with the permission of his master. 

Institution of the slave of another. — (1) The slave w’ould 
enter upon the inheritance by the order of, and would 
acquire it for, that master in whose power he was at the 
time of entering. He could not enter without the consent 
of the master, because such entry created liabilities as 
well as rights. (2) If, before entry, the slave had been 
manumitted, he could enter or not as he pleased, and what 
he acquired would be his own. (J. II. 14. 1.) 

Legacy to the slave of another. — The slave acquired the 
legacy for the master in wdiose power he was at the date of 
the testator’s death. He did not in this case require the 
permission of the master before accepting, because a legacy 
is a lucrative thing, and, therefore, for the benefit of the 
blaster. 

316 . a ive some account of the history, nature, and effect of 
{Jodicilli^ 

316 . When and for ivhat purposes were CodicilU introduced ? 
What rules ivere applicable to CodicilU whm they were used 
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(1) as a substitute for, (2) as an addition to Testamenta‘! In 
what res'pects did they differ from wills ? 

CodioiUi were informal testamentary dispositions to which 
legal effect was first given by the Emperor Augustus. They 
were introduced as a convenience to persons travelling, who ^ 
might find it difficult to make a formal will. The codicik 
contained requests or directions (fideicommissa) which were 
binding upon the heir whether under a will or ah intestate. 
When used as a substitute for a will the heir ah intestata 
was charged with the duty of executing the trusts. Five 
witnesses were at one time required, but the rule was not a. 
strict one, and beyond this there was no formality. 

When used as an addition to testamenta^ the heir under 
the will had to see that the directions in the codicil were 
carried out. If a codicil preceded a will it ought to be-, 
ratified in the will ; but even if this were not done the 
beneficiary under the codicil might take if it were clear that, 
the trust was not revoked by the will (J. 2. 25. 1.). A 
codicil with a will stood or fell with the will ; if the will 
became invalid so did the codicil. 

Codicilli differed from wills in that (1) no formalities, 
were requisite (except, later, five witnesses) ; (2) they could 
not dispose of the inheritance by appointing an heir ; (3) a 
legal tutor could not be appointed by them ; (4) there might 
be several codicils, but only one will ; (5) they could exist 
without a will ; (6) the lex FalcuUa did not apply to them.. 

317. Define a Coclicillus* Distinguish it from a testa^ 
mentwn. What form (if any) was necessary to make a valid 
Codicillus ? IIoiv did Codicilli modify the law of wills ? 

See 315. 

No form was necessary, but five witnesses were required 
by enactments of Constantine, Theodosius II., and Justinian. 
Even this was not absolutely necessary in the time of 
Justinian, for the heir could be put upon his oath to swear* 



Law Helatxn^^ to AVills and StJCCJ:ssioN. 2U;> 

that he had received no directions from the deceased. 
Codicils modified the law of wills by avoiding the effects 
of a lack of formality ; and a clause (clausula codioillaris) 
might always be inserted in 'a will to the effect that if the 
document should be invalid as a will it should operate as 
a codicil. The JidcicommUsa created by codicil were iu 
later law effectuated as fully as legacies, and by their 
means persons otherwise incapable of taking the benefit of 
testamentary dispositions could be provided for. In this 
way, also, executory interests might be created, I 

bequeath my farm to Titius, and on his death to Seius. 

318 . What icerc the nature and object of Fidciconniussa ? 
Shoto how the laio of wills was affected hjj them. 

Fideicommissa were requests to the heir (under a will or 
ah intestato) or to anyone taking under a will to conform to 
the directions of the testator or intestate, as the case might 
be. They might consist of (a) directions to the heir to 
hand over the whole of the inheritance to a person named 
(fideicommissa hereditatis) ; (b) directions to the heir or 
a legatee to hand over a particular thing to another (fid, 
singulse rei). They might be contained in a will, or in 
a codicil supplementary to an existing will, or in a codicil 
existing without a will. In the two first cases the heir 
under the will had to see to their execution, in the last the 
heir ab intestato was responsible. Their objects were chiefly 
to evade the technicalities of the law relating to wills, and 
to enable persons to be provided for who could not take 
under wills by the ins civile. No particular form of words 
was necessary ; nor did the codicil, by which the fideicom- 
missa were often created, at first require any formalities in 
its execution ; five witnesses were subsequently required. 
The lex Falcidia did not apply to fideicommissa, but in 
reference to them a similar provision in favour of the heir 
was introduced by the Sc. Pegasiamtm, Justinian assimi- 
lated the rules relating to legacies and fideicommissa, giving 
the former all the privileges of the latter. 
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319. State the visions of ths Sea. Trehelliamim and 
Pegasiamim and ei-plain the nature of the mischiefs they ivere 
intended to remedy. 

The heir, who had to hand over the whole or part of the 
inheritance under a fidcicommissnm, originally protected 
himself against liabilities by stipulating with the fldei- 
commissarius (the beneticiary) for an indemnity against the 
liabilities of the inheritance or a proportionate part thereof, 
and at the same time promised to transfer in accordance 
with the trust direction : stipulationes partis et pro parte. 
By the Sc. Trebellianum (a.d. 62 ) this was rendered un- 
necessary. The fideicommissarius alone was henceforth to 
be liable on and take over the actions affecting the estate 
or the portion thereof transferi'ed to him. The object 
,of the Sc. was to induce the heir to enter and execute 
i\\i\ fideicommissa. This was found insufficient, and conse- 
quently the Sc. Pegasianum was passed, giving the heir 
one fourth of the inheritance in the same way that the lex 
Falcidia gave him a fourth of the estate which he had to 
distribute under a testament. If the heir took advantage of 
the Sc. Pegasianmn, however, he remained liable for all 
claims against the estate, and coTisequently was obliged to 
have recourse to stipulations of indemnity to protect him- 
Justinian enacted that he should take his fourth, and 
tluit the liabilities should be divided between the heir and 
the fideicommissarius in proportion to their shares. The 
heir was compelled to enter. Justinian combined the 
effects of the two senatusconsultay the joint enactment being 
then entitled the Sc.Tpebellianum. 

320. A. a2)po\nts B. to be his heir, and charges B. by xcay 
of trust to hand over the inheritance to C. What is the 
2Josition of B. and C. as regards the right to the inheritance 
and as regards creditors ? 

B. would be compelled to hand over the inheritance to C. 
but would remain liable at law for the debts of the estate. 
Originally he protected himsjlf by stipulating with the 
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fideicomminsarms for an indemnit y against clai: is made on 
him, he at the same time agreeing to hand over everything ht 
received as part of the estate* Thibsequently, the Sc. 
TrehelLianum (a.d. 62) rendered this agreement unnecessary. 
The jideicommissaviuH took the place of the heir, and if the 
latter were sued by the creditors he might plead that he 
had banded over the inheritance. The Sc. Pegasianuiu 
(a.d. 70 — 76) enabled the heir charged with handing over 
the estate to retain a fourth, but he became liable for all tin', 
debts of the inheritance. To protect himself he entered 
into the stipulations partis et pro parte as before described, 
by which he and the jidclcomimssarius became liable for a 
proportionate part of the debts. Justinian combined these 
two Sea. The heir was bound to enter, he took his fourth, 
but each was liable only for his proportion of the debts. 

321. “ Children in the first degree ^ whose inheritance was 
burdened with a general fidei-commissim, ivere {prior to 
1873) entitled to the deduction of the legitimate and Tre- 
hellian portionSy which together {where there tvere not more 
than four children) constituted one half of the properUj 
entailed {Cape Colony Notary's Manual). Explain this by 
reference to the Roman Law as left by Justinian, 

After Justinian’s legislation, the heir, in the case of an 
inheritance burdened with fideicommissa, was entitled to 
deduct a clear fourth, known as the Trebellian Fourth 
[from the Sc. TrebelliantiMy which replaced the earlier Sc. 
of the same name and the Sc. Pegasianura]. The children 
of the testator, if not named heirs, were also entitled to 
one-fourth of w hat they would be entitled to on intestacy 
(called legitima portio) and could enforce their claim by 
an aotio in Bupplementum legitima, if something had 
been left to them, or, if they had been passed over altogether, 
by an aotio de inoffleioso testamento, Justinian’s later 
legislation required the testator to leave at least one-third 
of the inheritance to his children, if less than five in 
number, or at least one-half if there were five or more. 
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322. A modern writer^ after describhig the various pitfalls 
into ichich a Ttoman testator might fall, says that these 
dangers were made much less serious by the legalisation of 
codicilli, and of fideicommissa. Explain this. 

See 315 and 318. 

323. A certain chapter in a treatise on modern Boman- 
Dutcli Lato is headed, “ Of the Falcidian and Trebellian 
portions^ What are these ? 

See 312, 319 and 321. 

324. In 1900 a case came before the Judicial Committee of 
the Privy Council which turned upon the question tvhether a 
certain disposition contained in a will made in Natal teas a 
Cvmynon Substitution or a Fideicommissary Substitution. 
Distinguish the Uvo. 

Bee 308. 

325. The Code Cicil of Lotrer Canada contains the follow- 
ing articles : 

Art, GGO. — In order to obtain benefit of inventory the 
heir is bound to demand it. . . 

775. — Children of a deceased person cannot claim 

legitim. . . 

Art. 925. --Fiduciary subetitution is that in which the 
persiUi receiving the thing, is charged to deliver it 
over to another, cither at his death or at some other 
time.'' 

(rive a general account of the Institutes of Boman Law 
which you take to be the origin of the Institutes of Canadian 
Laiv referred to above. 

(a) See 307. 

(b) See 287 and 289. 

(c) See 308. 

326. Explain the following ivords and phrases : Collatio 
honorum, Cretio, Hereditas iacens, Captatoria institutio. 
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Substitutio exemploripy Qiiasi-postimi Vellevani, Lci^e& 
caducc^ricB, Begula Catoniana, 

Collatio bonoram. “ Hotchpot.” Emancipated children, 
as a condition of being granted honorum possess io, were 
obliged to bring into hotchpot, for general division, acqui- 
sitions made since their emancipation. 

Gretio was a term applied to the obligation which might 
be imposed on an extraneous heir to make a formal election 
within a certain time whether he w'ould accept the inheri- 
tance or not. Cretio was either vulgaris or continua. 
When it was vulgaris, the period (usually 100 days) was 
calculated from the time when the instituted heir became 
aware of his rights ; when continua, the calculation was 
made from the death of the testator whether the heir was 
aware of his rights or not. 

Hereditaa mcen s was an inheritance lying vacant, 
in the interval between the death of the testator and the 
acceptance by the heir. It was for many purposes ticated 
as a Juristic person, e.g., acquisitions might be made on its 
behalf. 

Captatoria institutio was the ap 2 iointment of a ^icvson 
as heir on conditioiiTEat he appointed the testator or some 
other person indicated by the testator as b- ir in his will. 
Such an institution was illegal. 

Substitutio exemplaris. See 279 and 308. 

Quasi-postumi Velleiani. — Grandchildren, born before 
the making of the will, who, by the death of their father, 
become sui hercdcs of the testator. By the Lex lunia 
Yelleia testators were allowed to institute or disinherit 
such persons in their wills. 

Leges caducarisB. — The laws dealing with lapsed inheri- 
tances and legacies, i.e., the Leges lulia et Papia Poppeea. 
See Appendix. 

Regula Catoniana. — A rule laid down by one of the 
Catos. A legacy w’hich would have been invalid if the 
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testator had died immediately after the making of the will 
was altogether invalid. It did not, however, apply to 
condiiional legacies or to legacies to take effect after a certain 
time. 

327 . Give an instance of Collatio honorum {hotchi^ot) in 
Homan Latv. 

An emancipated son on being admitted to a share in the 
paternal estate, on the death of the father intestate or on a 
grant of bommim jmscssio when passed over in a testament, 
was obliged to bring into the father’s estate for general 
division, bring into “hotchpot,” any property acquired 
by him after emancipation. 

328 . State the. rules of Intestate Succession to a freeborn 
Ijcrson — 

(a) As found in the XII. Tables. 

{b) As left by Justinian. 

The order of intestate succession under the XII. Tables 
was — 

I. Sui hcercdcs, i.e., persons in the power of the deceased 
and first in degree in the family at tlie time of his death. 

II. Afjnati (nearest in degree), f.c., relatives, who, if a 
common ancestor were still alive, would be in his power. 

III. Gentiles, i.e., the members of the gens to which the 
deceased belonged. 

By Novels 118 and 127 Justinian remodelled the law on the 
subject, and laid down the order of succession as follows : 

(1) Descendants^ (whether emancipated or not, adoptive 
or natiilfaiT^male or female). If in the first degree they 
succeeded per oapita, if in a more remote degree, they were 
entitled per stirpes. 

(2) A^eji^ASts ^together with brothers and sisters of the 
whole blood, if any, the succession being per capita and 
the ascendant nearest in degree excluding the more remote. 
If there were no brothers or sisters but two or more 
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ascendants in the same degree, ^ome r>f the pate^mai iine 
and some of the maternal line, the ascendants of one line 
took one half and those of the other line the other half. 

(3) Collaterals. 

Failing ascendants, the succession went to — 

. (a) brothers and sisters of the wlK>le blood and their 
children per stirpes ; 

(b) brothers and sisters of the half blood and their 

children per stirpes. But representation did not 
in either case extend to grandcljildren ; 

(c) the nearest blood I’elation. If there were several in 

the same degree they succeeded per capita. 

329 . What different classes of persons, e.rclii(hd by the Ins 
civile from succeexUmj to an intestate citizen s inheritance, u'cre 
admitted to the succession — 

{a) By the Preetors Edict ? 

(6) By Imperial legislation'} lJ<ar iras their right to 
succeed enforced} 

(a) By the ProHor's Edict — 

(1) Bonorum possessio unde liberi was granted to 
emancipated children or other descendants who would have 
been sni heredes i)ut for their emancipatior, and also, in the 
case of the inheritance of an emancipated son, to children 
of the emancipated son who remained in the grandfather’s 
power; subject to bringing into hotchpot (collatio bonorum) 
any property they possessed other tlian peculiitm castrense. 
or qiutsi -castrense . 

(2) Bonorum possessio unde cognati was given to 
blood relations in order of proximity, in default of agnati or 
if the nearest agnate refused the inheritance. 

(3) Bonorum possessio unde vir et* uxor conferred on 
husband and wife reciprocal rights of succession in default 
of cognati. 
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(4) In the succession to emancipated children, bononim 
possessio was given to ten classes of near relatives in prefer- 
ence to a stranger patron (unde decern personas) ; and in 
the succession to freedmen, in default of children and the 
patron and his children, to (i.) the nearest member of the 
family of the patron (turn quern ex familia), (ii.) the 
descendants and ascendants of the patron (unde liberi 
patroni patronaeque et parentee eorum), (iii.) the 
hiisband or wife of the deceased (unde vir et uxor), 
(iv.) all blood relations of the patron in order of proximity 
(unde cognati manumissoris). 

(h) By Imperial leyinlatton — 

By the Sc. Tertullianum mothers having the ins iiherorum 
were allowed to succeed to their children in default of 
children, father, or brothers of the deceased, to the exclusion 
of other agnates. If there were sisters of the deceased, the 
mother shared equally with them. Certain minor changes 
were subsequently made in the mother's position. . Justinian 
abolished the requirement of the iiu Uhe^rorxim and put all 
..inotKers^bn the same footing. By the Sc. Orphitianum 
children were allowed to succeed to their mother in prefer- 
ence to brothers or sisters or anyone more remotely related. 

A constitution of Anastasius gave emancipated con- 
sanguineous brothers and sisters rights of agnation with 
a deduction of one half in favour of agnates. Justinian 
abolished the deduction and extended the rights of agnation 
to children of brothers and sisters and also to uterine 
brothers and sisters and their children. He also put eignatle 
succession of females on the same footing as that of males. 
It had previously been restricted to consanguineous sisters.,/ 

For Justinian's settlement of the law of intestate sue- ' 
cession by Novels 118 and 127, see 328 . 

The right to succeed in these cases was enforced by the 
Interdict Quorum Bonorum, or in the later procedure by 
the action which took its place, viz., hereditatis petitio 
utilis. 



• L.\w Hklating to Wills aki> Si^jckssion. iKJ 

330 * What tvas honoruni 2jos$essio'> Whot tivo kinh of 
boiioncM possessio tocre there tvhen the deceased had made a 
will V 

Bonorum possessio was the right to the succession of 
deceased person conferred and protected by the Praetor, ''vho 
gave the possession of the property of the deceased to the 
person whom he regarded as equitably entitled to it. At 
first the Pra3tor simply intervened to put the legal heres in 
possession of the inheritance in case of dispute [mria civilu 
adiuvandi gratia). Subsequently he used this power to 
grant the possession to certain relations whom the old law 
passed over {iaris civilis supplendi gratia), and even to set 
aside the legal heir in favour of other persons who, accord- 
ing to the views current at the time, had a prior equitable 
claim {laris civilis corrigendi gratia). 

Bonorum possessio secundum tabulas, granted to the 
heir under a valid will, or to the heir under a will defective 
ill law through some flaw in the execution thereof (e.g., the 
omission of the formal mancipatio), or the subsequent occur- 
rence of some event rendering it invalid, as where the 
deceased had suffered a capitis deminntio after the making 
of the will and had subsequently been restitutns in integrum. 
Bonorum possessio contra tabulas granted in opposition 
to the will, as in the case of the passing over of an emanci- 
pated son, or where a freedman had not bequeathed a proper 
share of his property to his patron. 

831 . What were the provisions of the Sc. Tertallianim 
ami the Sc, Orphitianum ? 

Sc. Tertullianum (temp, Antoninus Pius) conferred on 
the mother the right of succession to her intestate children 
(provided she had the liherornm, i.e., had three children, 
if a free-born woman, or four, if a freedwornan). She was 
excluded by children or the father or an lunatic brother of 
the deceased, and succeeded concurrently with an agnatic 
sister ; but w’as to be preferred to more remote agnates. 
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The disability of a mother not having the ins liberorum 
was partially removed by legislation of Constantine and 
Theodosius and Valentinian, and was abolished by Justinian. 

Sc. Orphitianum {temp. Marcus Aurelius) conferred on 
the children, as such, a first right of succession to their 
intestate mother. 

332. What claims {if an//) had ia) the widoiv, (b)' the 
mother^ at different periods of Roman Law, against the 
estates of her Jmshand and of her children respectively dying 
intestate*} 

(a) When the wife came under her husband’s manns, she 
succeeded, on his death intestate, as one of the sid heredes, 
having the same legal rights as a filiafamilias. On the 
disappearance of manus, and, while it still existed, in the 
case of women who did not come under their husband’s 
man as, the widow was only entitled, under the Prastor’s 
Edict, to honor am possess io on failure of cognate relations 
(unde vlr et uxor). This was retained by Justinian, but 
by Novel 117 he provided that il the widows was poor and 
without dos she should be entitled to a fourth of the 
inheritance, or, if she had more than tliree children, to a 
cirilis portio. 

(b) In early Boman Law, the mother could only succeed 
to her children as an agnate {/.*?., when she was in the 
maiias of the father and so a quasi-sister of her children). 
When she was not in numa she had no right of succession. 
The Pnetor allowed her to succeed as a cognate in default 
of agnate relations, and by the Sc. Tertullianum {circa 
A.D. 158) she w^as to be preferred to agnail (other than 
brothers and sisters) in the succession if she had the ius 
liberorum. Brothers excluded her, and, in the case of 
sisters, she shared equally with them. Subsequently some 
minor changes were made by imperial legislation in the 
niother’s position, and the requirement of the ins liberorum 
was entirely dispensed with by Justinian. Finally, by 
Novels 118 and 127, Justinian remodelled the law of 
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intestate succession. Under these enactments the mother 
succeeded equally with the father in default of descendants, 
but if there were brothers or sisters of the whole blood, 
she and the father shared equally with them per capita. 

333 * {a) WJiat.at different per loda of Roman legal history, 

. was the position of a. widoio as regards the Intestate srccession 
to her deceased husband? (b) What rights had the toidow, 
on the death of her husband, in respect of her dos ? 

{a) In early Koinan Law% the wife had no rights of 
succession to her husband unless she was in the manus of 
her husband at his death, in which case she would have 
succeeded to him as one of liis sui hcredes. The Praetor’s 
Edict gave the husband and wife reciprocal riglits of suc- 
cession on failure of cognate relations (or, in case of a 
libertinus or libertina, on failure of the patron or patroness 
and their direct descendants) — unde yir et uxor — and this 
was retained by Justinian. 

(b) Tlie widow^ was entitled to the return of the dos 
(unless provided by her paterfamilias or a third person 
wnth an express agreement for return to him on termination 
of the marriage) and could enforce her l ights by an actio 
rei uxorisB, or, if a stipulation had been entered into by 
the husband, by an actio ex stipulaiu. The former was 
boiue fidei, it did not pass to the lieirs, and the Jiusband 
was allowed to make certain deductions and was allowed 
time to restore res fungibiles : the latter was stricti turis 
and was governed by the strict terms of the contract, 
Justinian replaced the actio rei uxor ice by an action on an 
implied stipulation, under which the husband was allowed 
to retain necessary expenses and was given a year for 
return of movables. He had, however, to return im- 
movables at once. Justinian also gave the wife an implied 
hypothec over the husband’s property to secure the return 
of the dos. 

334 * There locre” says Justinian, other kinds of 
universal succession in existence prior to that last mentioned 
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[i.e., prior to addictio bononim libertatis causa), for example^ 
the * purchase of goods,' which was introduced in the case of 
insolvent debtors 

(a) Explain clearly the meaning of the i^hrase universal 

succession” 

(b) What was the nature of addictio bononm libertatis 

causa as first employed ? 

{c) Give a general account of the proceedings connected 
with the p\ir chase of goods” referred to; and 

name sorne of the “ acts of bankriqytcii ” which would 
justify these proceedings. 

{d) How was the property of insolvent debtors dealt within 
Justinian s time ? 

(a) Bee 267. 

{b) Addictio bonorum libertatis causa was introduced 
by a rescript of Marcus Aurelius, which provided that where 
there had bcien a gift of freedom to slaves in a will and the 
heirs nominated therein declined or omitted to enter, one of 
the slaves might have the inheritance adjudged to him on 
giving security for the payjnent of the creditors in full, and 
that thereupon the gifts of freedom should take effect. The 
Emperor Gordian subsequently allowed addictio to be made 
to any one who would give security for the payment of 
creditors. 

(r) and {d) See 338. 

338. (a) Describe Bonorum Emptio as a mode of dealing 
With insolvent debtors. What is meant by the statement that 
Bonorum Emptio was a Preetorian mode of universal succes- 
sion'} Give an oxcount of the laJer method of dealing with 
insolvent debtors. 

(b) How were insolvent debtors dealt with at different 
periods of Roman legal history ? 

(c) Give an account of Emptio Bonorum and of Cessio 
Bonorum as anodes of dealing with insolvent debtors. What 
was the Beneficium Quinqmnnalium ? 
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In early Roman Law, the on^y method of enfo-xitig the 
claims of creditors against insolvent debtors was by seizing 
the debtor’s person and reducing him to bondage (manus 
Jniectio). The procedure was regulated by the XII. Tables 
and considerably mitigated by the Lex Fatilia (32() b.c.). 

Direct execution against the property Was introduced 
tlirough the Praetor’s Edict in the form of Bonorum 
Emptio. A missio in possessionem was granted, empower- 
ing a creditor or several creditors to take possession of the 
entire estate of the debtor. This was for the purpose of 
protecting the property. It continued for thirty days, if 
the debtor was living, or fifteen days, if he was dead. 
During that period the sale was advertised in this form : 

A., our debtor is insolvent ; we, the creditors, are selling 
his property ; let any purchaser appear.” The creditors 
who had not taken part in the proceeding thus received 
notice. After tlie prescribed period had elapsed, one of the 
creditors was chosen by the rest as magister ; and after the 
lapse of another period the conditions of sale were 
published ; and aft(U' a third interval, the 'nuujister awarded 
the goods to the party who promised the creditors the 
highest dividend. The effect of this sale was that the 
purchaser {honor itm emptor) became entitled to all the 
debtor’s property and liable for such a percoutage of 
the debts as he had promised to pay. He did not acquire 
quiritarian ownership of the goods sold but held them in 
bonis. He sued and was sued by Praatorian actions. This 
is \yhat is meant by saying that Bomriim Possessio was a 
PraBtorian mode of universal succession. 

Cessio Bonorum was introduced by a lex lulia (enacted 
under either Julius Caesar or Augustus) which allowed 
insolvent debtors to make a voluntary surrender of their 
property to their creditors. By doing so they escaped 
liability to personal execution and did not incur infamia. 
They were allowed to retain so much of their after-acquired 
property as was necessary for their maintenance (beneficitim 
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COmpetentiaB). But no debtor could claim the privilege 
whose bankruptcj^ was due to his culpa. 

Later procedure. Under the system of honorum cmptio^ 
the mag is ter was the agent of the particular creditors who 
had elected him ; he was not a public officer entrusted with 
the administration of the bankrupt’s estate. It was 
superseded in later times by the practice of entrusting the 
management of the debtor’s property to a curator honorwn 
appointed by the creditors with tlie sanction of a magistrate. 
The duty of the curator was to realise the estate in separate 
Jots (distractio bonorum) and pay the creditors p'o rata out 
of the proceeds. Under this system the bankrupt was not 
dis])08sessed of his whole propei’ty and he consequently 
escaped infamia. The creditors were paid, not by the 
honorum eviptor, but by the debtor himself (through the 
medium of the curator) and if there was any surplus he got 
the benefit of it. This procedure was at first only employed 
in favour of senators in embarrassed circumstances, but 
subsequently its use became general. 

Beneficiu^m quinquennalium. A debtor might petition 
the Emperor that his creditors should be put to their 
election to give a respite of five years for payment of their 
claims or accept a ccssio honorum. If the petition was 
granted, the choice was determined by the creditors having 
a majority in value : if the amount owing to the opposing 
parties were equal, the majority in number decided the 
choice. 

336 . What was the nature of Ccssio Bonorum in the case of 
an insolvents What was its effects To whom was it 
allowed S 

CeBsio bonorum was in the nature of a composition with 
creditors. If was introduced by a lex Inlia (ascribed to 
Julius Caesar, but more probably enacted by Augustus). 
By surrendering his property to the creditors the debtor 
escaped liability to personal execution. It did not discharge 
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him from his debts, but he was allowed to letain so much 
of his after-acquired property as was necessar./ for his 
subsistence (benefioium competeptifie). He also escaped 
hifaviia. 

It was only allo\ved to debtors who could show’ that tbeir 
insolvency was not due to their ow’n culpability ; for 
in.stance, it w’as not allowed where the debts arose ex 
dclicio. 
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VI.—LAW KELATING TO ACTIONS. 
Sandaus. — IV., Titles 6—16. 

Moyle.— Notes to IV., 6. 24, 28, 30, 33; 12 ; 13. 5 and 
7 ; 15 ; 16. 1 and 2 ; Excursus X. 

Muikhead, — Sections 33 — 41 and 71 — 73. 

PosTE. — Notes to IV., 30 — 38 and 138 — 170. 

SoHM. — Book II., Ch. I. 


837 . Describe in the most (jeneral manner the characteristics 
of the three systems of Homan procedure {leyis actiones, 
formulary system, and extnwrdinaria indicia), and (jive an 
account of the transitions from t!w earlier to the later of these 
systems with the reasons tvhich led to them. 

The earliest system of civil procedure was that of the 
legis actiones — methods of process, having their origin in 
voluntary submission to arbitration, the formal proceedings 
in which, being prescribed by statute, had at an early 
period become fixed and immutable. The characteristic of 
the system was strict adherence to form. Any formal ^rror 
was fataLta-i*ha.^uit. It.was cojisequeptly inelastic/ .a,nd 
admitted of very little extension to meet the requirements 
of a progressive community. 

0 was supersede d by the Formulary System, the distinc- 
tive Teature of which was the commencement of the action, 
after summons and appearance, by embodying the plaintitf 's 
claim in a written formula. This appears to have been 
introduced by the peregrin praetor in actions between pere> 
grins, or between peregrins and cities, and was gradually 
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adopted by the urban praitor in actions within his jurisdic- 
tion. The Lex Aebutia {circa b.c. 171) sanctioued the ubo 
of the formulary procedure in all actions except (a) those 
coming before the Centuinviri, and (b) proceedings on the 
ground of threatened damage {damaum infectum ) ; and the 
Leges lulisB ludiciariss (temp. Augu.dus) probably com- 
pleted the change, by making the procedure by formula 
compulsory where it had previously been optional. 

In certain cases the magistrate, both under the system of 
Jegis actioncH and under the formulary system, took cogni- 
zance of the \vhole matter and heard and decided the 
dispute himself without reference to a index. J^lxamydes of^ 
this ate afforded by restitutio, vussio in 

siomm, and litigation regarding fuhicoinviissa . This wafi^ 
known as cognitio extraordinaria, as being outside ther 
ordinary course [ordo) of judicial procedure: it was thev 
application by the magistrate of adininistiative procedure 
in the sphere of litigation. On the establishment of the 
Empire, the imperiim of the republican magistrates passed 
to the emperors and was exercised by functionaries to whom 
they delegated their powers. In matters within their 
jurisdiction they were directed to adopt administrative 
methods of procedure as being more speedy and efficacious, 
and this led to a great extension of tlie extraordinary 
proceduje and the gradual supersession of the older 
methods. The change \vas effected first in the Provinces 
anc] was gradually extended to Rome. The prujtors had 
become imperial officials and naturally aided the develop- 
ment of the new system at the expense of the older 
procedure. The excessive technicality which had been 
developed in the formulary system of pleading tended 
to its disuse and the new system of appeal also con- 
tributed to the change. By the end of the third centu^ 
A.D. the procedure by f^rmjyda ha^ 
tiie constitution of Diocletian of a.d. 294 assumes it to by 
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338 . Wluti different views are held as to lohat teas really 
enacted by the laws to which Gams attrilmtes the abolition of 
the legis actiones } 

The opinion of most recent writers on the subject is that 
the Lex Aebutia merely authorised the Pruetor Urbanus to 
direct the trial by formula (which had been the usual 
procedure in actions coming within the jurisdiction of the 
Praetor Peregrinus) of any action between Roman citizens 
which required the appointment of a index, the parties 
having the option between this procedure and the legis 
actio. According to this view, the leges lulise abolished 
the legis actiones, which had practically gone quite out of 
use, except in Centumviral actions, by enacting that the 
formulary process should be compulsory wherever it had 
previously been optional. 

According to Sohin (pp. 259 et seq,), the object of the Lex 
Aebutia was to give statutory validity to procedure by 
formula and to give to the judgment of the index on the 
issue as framed in a formula the effect of a judgment 
founded on statute. Jn his view, the formula had already 
been introduced by the Preeior Urbanus in his court and 
came into conflict (as far as the C/ity Court was concerned) 
with the procedure by legis actio which was in the control 
of the Pouti/iees, Tlie effect of the Lex Aebutia was to 
declare the formula a modus agendi of the ins civile, 

(hiq suggests that the Lex Aebutia permitted the Prmtor 
Urbanus to direct the trial by formula only of condictiones, 
the object being to save the plaintiff in actions of debt from 
the inconvenience of waiting the thirty days which the Lex 
Silia interposed between the proceedings in hire and the 
appointment of the index, 

339 . Explain the procedure by which, at different periods 
of Homan Lata, u defendant to an action avas brought before 
the Preeior, 

Under the early law it was left to the plaintiff to bring 
the defendant before the magistrate. The summons (in ins 
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vocatio) was the_j[;rivate act of the plaiutiff and dis- 
6BtdTehce~'tcr it was not a legal odence. The XJI. Tables 
went no fiuther than to authorise the employment of force 
to seize and drag an unwilling defendant before the court. 
Under thie Sdietah procedure the summons was still the act 
of the plain till, but disobedience was constituted a wrong 
givi»ig l ise to a pennl action and also exposing the property 
of the defendant, if he kept out of the way, to seizure and 
sale. The principle was established that it was the duty of 
a citizen to answer in the courts of justice any complaint 
brought against him. Ihider the Imperial system (extra- 
ordinaria iudicia) the summons was issued by the officers 
of the court. The plaintiff applied to the magistrate and 
furnished a short statement of his case (libellus oonYen* 
tioiiis). This was sent by an officer of the court to the 
defendant who could be arrested if he refused to give an 
undertaking to appeal*. 

340 , Describe the functions of the Praiior in a case of civil 
litigation in the time of ( rains ^ from the stage of sumynom to 
that of execution. 

The plaintiff' summoned the defendant to appear beforfi 
the Pnntor (in ius vocatio). On his appearance the plain- 
tiff indicated the formula which applied to his case and the 
defendant applied to insert an exceptioij, when necessary. 
The Praitor, after hearing the allegations of the parties 
settled t]x^ forynida. 

The issue being settled the iudex was selected and the 
result of the preliminary pleadings wtis embodied in a 
formula^ security being taken from the defendant to appear 
and abide by the decision. After the coiulemnatio the 
credit or could apply to the Pra^toiTtolgrSnlli^^ 

341 . What was the nature of the procedure extra ordinem'l 
Sketch the course of proceedings aiuler this* system. 

In the procedure extra ordinem the magistrate himself 
dealt with the cause throughout and there was no reference 
to a index. 
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The proceedings were modified and improved from time 
to time [e.g., by Constantine, and subsequently by Theo- 
dosius II.] but in the time of Justinian they were as 
follows : — 

A written summons setting out the nature of the plaintiff’s 
demand (libellus conventionis or citationis) was issued 
and served by an officer of the court {e^vccutor or viator 
litiiini) on the defendant and he was required to give 
security for his appearance (jautio iudic iojBistendi). On 
the appearance of tlie defencTant the pleadings took place ; 
the their respective con- 

tentions, which were taken down by an officer of the court, 
and the issues were sealed, that is, the exact nature of the 
dTispuIeTie^ween them was ascertained. A-d ay was then 
fixed for the hearing jat,, which the^paiijies pmduced^their 
"proofs and respectively addresse'cTthe .cpiirt. The judgment 
w^aa‘'T©^lni’ed^^^^^^ written and publicly reaT 
signature by the judge was enrolled among court 
records. 

342 . Describe the Actio Sacramento, and distinguish it 
from the legis actio called Condictio, What inferences have 
been drawn from these actions as to the character of immitive 
judicial procedu re ? 

For a description of the Actio Sacramento, see Gains IV. 
16 and 17, 

In the Condictio, the plaintiff* gave notice to the defendant 
to appear before the Prastor on the 30th day after the sum- 
mons to choose a index. The parties then entered into a 
wager whereby a third of the sum in dispute was forfeited 
to the successful party (instead of going to the State as in 
the Sacrament im)i in addition to the subject-matter of th^ 
dispute. The reason for the introduction of the Condictio 
was a matter of difficulty to Gains and has given rise to 
much conjecture since. Actions commenced by sacramenium 
went before the Centuinviral Court ; and, possibly, the 
introduction of the condictio was to enable the parties to 
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refer their dispute to a iitdex chosen by themselves. Its 
introduction may also be connected with the abolition of 
the sumnuiry procedure of manus iniectio in the case of 
ncxmn by the Lex Poetilia [about 326 b.c.] [see Muirhead 
sec. 40]. 

The Condictio, therefore, differed from the Actio Sacra- 
menti in the following respects : — 

T. The wager was forfeited to the successful party.\^ 

n. The case was tried before a single iiuh.v, 

III. The procedure in inn was different. 

IV. Tlie Jcf/o SaGvammto was applicable to both real and 
personal claims ; the Condictio only to claims in jicrnoncm. 

These actions have been considered ])y some writers to 
lead to the inference that early legal procedure originates in 
a voluntary submission to arbitration [see Maine, p. 376]. 

A conjecture .which is now very generally accepted 
regarding the origin of the Sacramcntmi, and perhaps of 
judicial procedure generally, is that it was aii appeal to 
religion, incidentally leading to an inquiry into the merits 
of the respective claims of the parties [see 343 , and Girard, 
p. 977]. 

343 . Trace the nteps htj which proinhhire hy Sacrament urn 
became ohsolele. What inferences does its name suggest as to 
the early character of this mode of trial'! 

The Legis actio Sacramento, which originally was 
general in its scope and applicable to both real and personal 
claims, was to a great extent superseded in personal actions, 
even during the period of legis actioncs, by other forms of 
procedure, viz., the actio per iudicis postulationem atid 
the condictio. With the general introduction of the 
formulary system by the Lex Aehutia and Leges lulice it 
became restricted to actions l)efore the Cehtumviral Court, 
viz., actions relating to Quiritary rights in the strict sense 
(status, inheritance, quiritary ownership, servitudes, etc.). 
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Even in claims of ownership and inheritance an alternative 
procedure by formula was established through the expedient 
of a nominal wager (per sponsionem), the sponsio in this 
case being merely to give jurisdiction (prsiudicialis), and 
not penal. 

A direct action by formula, without the intervention of a 
apousioj the formula petitoria, had also been introduced, 
before or about the time of Cicero, for the recovery of pro- 
perty ; and by the time of Gains had been extended to the 
recovery of an inheritance. This must have tended to the 
disuse of the sacramental procedure in the majority of cases 
to whicti it was still applicable. The great changes effected 
in the law of property and inheritance by the Praetor’ s 
Edict and Imperial legislation also greatly narrowed the 
area of its possible emi)loyment. It nevertheless continued 
in use in some cases throughout the classical period of 
Roman Law and even as late as Diocletian. It disappeared 
with the general introduction of the extraordinary pro- 
cedure. 

The Sacramentum in its origin was piobably an appeal 
to religion. Each party took an oath as to the justice of 
his case and this necessitated the decision by the king, as 
the supreme authority in religious as well as civil matters, 
as to which party was in the right in order to ascertain 
which must make expiation for his perjury, 

3M. Give two examples of a Fictitious Action, What was 
the Actio Pauliana*} 

Examples of Fictitious Actions occur in the- actions, 
introduced by the Pnetor, against aliens on the he tion t hat 
tliey were Roma n cit i^^ens, and actions against persons who 
IhicTlindergone capitis dembmtio on the fiction that no 
c apitis dem i nut io had taken .jdace^. [see Gains IV. 37 and 
38]. For other examples, see 345. 

The Actio Pauliana was an action in rem which could 
be brought by creditors for the recovery of property which 
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the debtor had alienated in fraud ol them. The precise 
nature of the action has been a inar.ter of much dispute, but 
it appears tc have been based on a fiction that no alienation 
and delivery of the property had taken place [J. fV. 6. G], 

There was also an actio PaitUana, In personam which could 
be brought to enforce the obligation to restore property 
fraudulently conveyed or any gain made through fraudulent 
transactions with the debtor which diiTiinished the debtor’s 
estate. This action did not involve a fiction. 

345. What was the nature of tlw Fictions employed in the 
followimj actions: Actio Jlutiliana, Actio Serviana^ Actio 
Public tana. 

A^io Rutiliana — available to the purchaser of an in- 
solvent’s estate. The fiction was tiiat such purchaser was 
j^PlQiiratox of the insolvent. 

The claim in the intentio vvas in the name of the insolvent 
and the name of tlie real plaintilT (the purchaser) was 
inserted in tlie condemnaiio. 

Aotio Serviana —also available to the purchaser of an 
insolvent's estate. Such p urchaser was enabled to sue 
under a fictitious all Ration tliaF Tic' ^Sviis TlTc heir of "the 
insoTyent. 

Actio Publiciana — by wliich a person who had lost 
possession of property to which he had an equitable title 
hut not the quiritary title, owing to the omission of the 
forms of nuuicipatio, was allowed to sue on the fiction of a 
completed usucapion. 

346. What was the nature of the actio Publiciana^ the 
actio Quasi-Serriana,f and the actio de pccunia constiiuta ? 
For what purposes were they severally established*! 

Actio Publiciana — was a Praetorian action m rem based 
on the fiction that a title had been acquired to the subject- 
matter of the action by usneapio. It was introduced to 
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enable a person who had acquired possession of res mancipi 
in good faith and by some recognised legal title (ex iusta 
causa), but whose title was defective owing to the omission 
of the viancipatio, to recover the same from any one who 
had wrongfully ousted him before his quiritarian right had 
been perfected by usucapio. 


Actio Quasi-Serviana — was an extension by analogy of 
ihe actio Serviana and was introduced t o enable a person, 
to wliom property had been hypothecated to secure a/,.d^bt» 
recover such property in default of payment of the 
‘debt. 


Actio de pecunia constituta-^Aix^cMon givm 
enforce an informal promise to discharge an existing obliga- 
on a day fixed. It was at fii’st confined to promises 
respecting res func/ihiles, was limited to one year, and only 
applied to an actually existing and vested, and not to a 
future or conditional, obligation. Justinian exteud^djto 
scope to all obligations, whether regarding fungible things 
oiy hot, existing or future, vested or conditional, and 
abolished the 


347 . (flee a short account of the Formulary system of 
procedure, and describe the various parts of the Formula, 

The Formulary system. Tiie proce(»ding by formula 
commenced by the in ius vocatw, i.c., a summons by the 
plaintiff to the defendant to appear before the PraHor‘ or 
other magistrate having jurisdiction. The parties being 
before the magistrate, the plaintiff stated his ca^e, indicated 
the particular formula of action which he wished to employ 
(editio actioniB)> and requested the magistrate to grant 
him an action (postulatio actionis). The defendant was 
not alIo\vedjiy^hiav.at^^ truth thaiaots 

only submit that the plaintiffs allegations did not furnish 
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liny ground for an action, if the magistrate, after he’iring 
the parties, decided, or if it was admitted, that the action 
would lie, the next step was to settle the formnla. 

This consisted of written instructions, drawn up by the 
magistrate, nominating a judge, setting forth the issues to 
be tried, and directing the judge to condemn or absolve the 
defendant according as he found such issues proved or not 
proved. 

The formula being settled and delivered, the parties had 
to appear before the judge, who, after production of proofs 
and hearing the parties or their advocates, delivered his 
judgment (sententla). 

After pronouncing judgment, the judge's duty came to 
an end. To obtain execution resort had again to be made 
to the magistrate. 

The characteristic feature of this system was the employ- 
ment of a written formula containing the terms of reference 
to the judge and defining the questions he had to decide 
and the powers conferred on him. 

The chief parts of a formula were five — 

I. Nomination of the index, e.g., Titius index esto. 

TI. Demonstratio, a clause containing a recital of the 
facts on which the action was based, c.g,, Quod A tdan Agerius 
Nnmerio Negidiu homincm vendidit. It v’as probably con- 
fined to actions in which the claim was unliquidated p.c., 
with an intent io incerta]. 

III. Intentio, the part of the formula in which the 
question to be investigated by the judge was stated, c.g.^ Si 
paret Nmnerinm Negidium Aulo Agerio sestcrtium decern 
millia dare oportere. 

IV. Adiudicatio, a clause only occurring in partition 
actions, in which the judge was directed to adjudicate the 
shares in the property to be partitioneld, e,g., Quantum 
adiudicarl oporkt itulex Aulo Agerio adiudicato. 
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V. Condemnatio, the clause directing the judge to 
condemn or absolve the defendant according as he found 
the plaintiff’s allegations proved or not, e,g.y Index N. 
Neffidium A, Agerio sesiertinm dccevi viillia condemnaj si 
non paret absolve. 

The formnia might also contain other clauses, e.g.j a 

PrffiBcriptio, or an Exceptio (see 353 and 355). 

348« Explain, with illustrations, the differences heticeen 
actions in rem and in personam, stricti inris and bonce fid ei, 
directee and utiles, in ius and in factum conceptce. 

An action in rem was one in which the plaintiff claimed 
the ownership of a thing or some right available against 
persons generally, the defendant not being named in the 
inientio of the formula, e.g., “ Si paret fundum Capenatem 
ex lure Qmrifium Auli Agerii esse.'* 

An action in personam was one in which the plaintiff 
asseited an obligation on the part of the defendant to 
transfer, perforin, or make good something to or for him 
(dare, fare re, preestare oportere)* 

The condictio certi (in wliich a definite sum of money was 
claimed) may serve as an illustration. Tlie intentio was 
“ Si paret Nunieriuni Negidium Aulo Agerio decern viillia 
sestertiiun dare oporiere." 

Acti ons stricti juris were actions in which the judge was 
bound to give judgment in accordance with the strict legal 
effect of the transaction on which the claim was made and 
could not ta^e notic^^.!Qf_^ coaasidexa^ious. unle&a. 

they were specially pleaded, c.//., the condictio certi. 

Bonas fldei actions w^’ere those in which the jlidge, in 
giving his decision, was allowed to give full effect to con- 
flicting equitable claims arising out of the transaction which 
was the subject of the suit. The term originated from the 
words ex fide bona or some equivalent expression (e.g.,, 
quod cequius or tquod melius) appearing in the intentio. 
Examples of jQf.*.lihe . 

consensual contracts, the actio 
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Actio^is directae and utiles. Sc 3 349. 

Actions in ius coiioeptfn were+hose in wliic^\ the 
contaTiied^^aiT*!^ a legal duty .. e \ pressed by , the 

Wo}* d oportpfe, “ Quidquid oh aarn revi N,N, A..1. 

da re U ice re opo rtr re.'* 

Aciioiis in Jactum concepta s were those in which the 
^rt n ul a was train ed ojn jo.i,allegatl^ q 1 r “ Si pa ret 

A. A. apud N.N. menmm anjenteam deposimae eainqae doh 
mala N* A^* A^‘ leddiiavi non esse," the judge being 
directed to coodeinii or absolve the defenchuir'accprdm^ as 
lie found the fact proved or not. 

349 . Explain the meaning of the fol lowing as applied to 
actions : di recta, eontravia, ntiHs, home fidei. prceindicialis, 
arbitraria, con/essoria, negatoria. 

Directa, as opposed to contraria, was applied to the 
action avai labl e to the pa rty having the principal interest to 
be protected iji a t ran sactloii , c.g., 

the action against. a tutor bv a pupillus or the action 
against a commodatarius by the comnwdator. 

Directa, as opposed to utilis, was ajiiilied to an action 
arising immediately from some rule of law or formulated on 
th(, ex])ress words of aome statute, as opposed to equitable 
extensions of such action to cases not within its original 
scope. 

Contraria was applied to the action available to the party 
having the su ]>ordiiiate interest jn a bonce fidei and bilateral 
transaction, e.g,, the action availahle to Hiiiliitor to be 
reimbursed his legitimate expenditure. 

Utilis was applied to an equitable extension of an action to 
cases not within its original scope. Utiles actiones were 
either (a) fictitice, e.g., the actio Pub lie iana, or (b) in factum, 
e.g.y equitable actious under the lex Aqnilia. 

Bonas fidei actions were actions in which the judge was 
authorised to take equitable c onside ra tion s into account in 
making his award without their being expre ssly raised in 
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the formila (or the pleadings, in the later system of pro- 
cedure). Thus, he took cognisance of fraud or of a set-off 
without their being specially pleaded ; he allowed interest 
although not expressly claimed. 

Prseiudicialis actio wa^^^^ctipn Jjrpught to ascertain 
facts preliminary to fuHBerjgrpcpedings, e,g., to ascertain 
stlilu^nffie' amoi^ oTa dos, whether the provisions ot a 
statute had been complied with, the value of property, etc. 

Arbitraria was applied to an action in which consider- 
able latitude was allowed to the judge in fixing the amount 
with the object of practically enforcing^ 
‘^edfic restitution of property. Actions in rem 'were of 
this kind a nd also some persona l actions of a resti^tory or 
^xhibitory character, e.g., the actions ad cxliihmdiim/finium 
regmddrumy quod mcMs causa, and de dolo. They all con- 
tained a clause nisi_(c.f/., nisi resiituat). The judge madei: 
an order that a thing should be restored or produced, and if 
the order was not obeyed the defendant was condemned to 
pay compensation fixed after taking all the circumstances 
into account. 

Confessoria, applied to an action m rem brought to affirm 
a right to a servitude and for damages for its invasion. 

Ne^atoria, applied to an action in which the owner' 
asserted , Abe ^fiepdom^ 0^^ from a servitude 

claimed by the defendant ; its object being restoration of 
po^ssioh TBe "defeiidant claimed use or usufruct) or 
cessation of the acts by \vhich his rights of ownership had 
been interfered with and damages arising therefrom. 

3S0« What do you understand by home jiilci actions, and 
when are Umj first found in Bovuin procedure ? 

Compare them, in respect of formula, with pratorian 
actions in factum, 

Bonas fldei actions were personal actions in which the 
judge had power to take notice of equitable considerations 
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in giving his decision without the insertion of an 
direction in the formula to that effect, as opposed to actions 
stricti iurisym which the judge had no such vliscretion. 
Thus, in actions hoUiB fidet\ he took notice of dolus without 
the insertion of an express except io doll; he had regard to 
customs and usages ; he took cognisance of set-off' w’ithout 
its being specially pleaded ; he allowed interest from the 
time of default. 

Their first appearance in Roman procedure probably 
dates from the introduction of the actio jiducice [see Sohm, 
pp. 62 — 65]. 

Praetorian actions in factum were not classed as bonce 
fidci, which term was only applied to actions in ins con- 
ccptcre, but they were practically similar in effect, as the 
printer directed the judge to condemn the defendant if the 
facts were found as he thought })roper to state them. The 
formula in a home fidei action opened with a demonstration 
and the inientio (in ins concepia) ran “ Quidqnid yard oh earn 
rem Nnmerium Neijidium Aulo Aqerio dare faccre oportere 
ex bona fidCn' while in an actio in factum there was no 
demonstration and the inientio made the decision of the judge 
dependent on a question of fact, c.f/., Si paret A. Aqerium 
apnd N. Negidiuin nicnsam argenieam deposuisse camque 
dolo nialo N, Negidii A, Agerio reddiiam non esse.*' 

351 . Explain and illustrate the imyortance of (a) actiones 
utileSf and {b) actiones in factum conccptce. 

{a) Actiones utiles were opposed to actiones directs 
and were actions in which the Prietor modified the formula 
of an existing action in order to afford a remedy in cases not 
within the scope of the original action. An important 
class of such actions was the fictitious actions, in which the 
modification of the formula consisted in the insertion of a 
fictitious allegation, the index being instru<^ted to give his 
decision on the assumption of the truth of such fictitious 
allegation, e.g,, the actio Publiciana. An actio utilis was 
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always modelled on an actio directa. Where this was clear 
on the face of the formula, it was an actio flotitia ; where 
the derivation was less patent it was an actio utilis pure 
and simple, e.g., in the case of the action given to the 
assignee of a debt, or to the complainant in a case coming 
under the lex Aqiiiha^ where the injury was not done 
cori)ore. 

{h) An actio in factum was one in which the intentio 
set out for decision by the index merely a question of fact, 
and was the instrument by which the Praetor vras enabled 
to create new rights independent of the ius civile. By 
drawing up the formula so that the decision depended on 
the finding of the index as to certain facts, the Praetor’s 
power of developing the law became in theory unlimited. 
It w^as, however, restrained in practice by deference to 
professional opinion . 


382. What^ in the Foriimlary Proccdtire, was Litis Co 7 i- 
testatio ? What were its legal effects ? 

Litis contsstatio in the Formulary Procedure was the 
stage in the proceedings at which the action passed from 
the Pnetor to the 'index , the conclusion of the proceedings 
lurcy the issues being defined and set forth in formula. 

Its effects were — 

j^^ey^ted . idaiat p successfully bringing anatber 
action in respect. the same, suhject-matter. In the case 
of indicia Ugitima it operated as a novation of the right of 
action. 


IL R ^ye .rise,, to an obligation, binding on the Pa rties, 

III. It interrupted the period of limitation o f the right of 
action, ' ~ ^ 


IV. It fixed the amount of the condemnatio n as the judg- 
ment was supposed to follow immediately. 



Law Relating to Actions, 


235 


V. It mctde the oubject-matter of the suit a res 
and therefore inalienable pending, the jactipu. 

353 . Explain the nature and importance of the Exceptio 
in the Formulary system of pleading. Mention some of the 
most important Excepiiones. 

An exceptio was a plea allowed to a defendant, who, 
though liable accorrliug to the letter of the law, yet alleged 
facts which would make his condemnation inequitable. 
The essence of the exceptio was in the expression it gave to 
the opposition between the praetorian and the ancient 
ms civile. It was the means by which the magistrate gave 
effect to equitable defences not recognised by the ins civile. 
Thus, the plaintiff’s claim might be based on a formal 
contract induced by fraud or intimidation. In strict 
law the defendant was liable, but the Pnetor allowed 
the fraud or intimidation to be set up by way of excep- 
tion to the claim and directed the judge to condemn only 
in the event of the exception not being established by the 
evidence. 

Some of the most important exceptiones were (a) doli, 
(b) Pieties y (c) non muneraUe pecunuey (d) pacti conventiy 
(e) rei iudicakey (f) rei in iudicium deductcey (g) longi tern- 
porisy (h) litis dividncBy (i) Sc. Macedonianiy (k) Se. Vcllcianiy 
(1) iegis CincieSy etc. [see Bohm, pp. 290 — 297]. 

354 . What was the formula of an action'} What advan- 
tages had the procedure with formula over the earlier 
procedure'} Explain the constriction of an ordinary formula 
by the example of an action on the contract of sale. 

How far was the formulary ijrocedure a coniptlete novelty 
and how far a reproduction of the sy stein of legis actionesl 

The formula consisted of written instructions issued 
by the Praetor or other magistrate to a judge or several 
judges {recuperatores) containing (1) the appointment of the 
judge or judges, (2) a statement of the questions to be 
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decided, and (&) a direction to condemn or acquit according 
to his or their finding on the issues submitted. 

The procedure by formula had two great advantages over 
the earlier procedure, 

(1) The parties had no forma l acts to perform or formal 
words to utter in the proceed ings in iure. 

In the legis actio procedure an error of form at any stage 
of the proceedings was fatal. In the formulary system 
litigant could commit a fataf error before the litis con- 
^testcdio. 

(2) The formula was infinitely more elastic and could be 
adapted so as to give effect to any claim which the Praetor 
considered equitable. The earlier procedure was strictly 
limited by the terras of the statute on which the action was 
founded and admitted of little or no extension to meet new 
circumstances. 

Construction of formula — see 347. 

Formula in action on contract of sale — Titius index esto : 
[Demonstratio] Quod Auhs Agerhis Nimerio Negidio 
hominem vendidii: [Intentio] Quidquid paret oh earn rcm 
N. Negidium A . Agerio dare facere oportcrc ex bona fide : 
[Ctondemnatio] Eitis, index ^ N. Negidium A, Agerio con- 
dcmna, sinonparet absolve. 

The novelty in the formulary system was not the division 
of the proceedings into two stages, the proceedings in iure 
before the magistrate, and those in iudicio before the judge, 
for this had already been in practice in the earlier proce- 
dure. The important change was in dispensing with the 
solemn formal proceedings and the strict adherence to the 
statutory words in the litis oontestatio, and allowing the 
question at issue to be embodied in a written formula under 
the supervision of the Prastor. The Prsetor, whose functions 
in actions under the earlier system had been merely 
ministerial, thus obtained control of litigation, as the 
decision whether a formula could be properly granted to an 
applicant rested with him. 
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855. WJiat were Praasoriptlo and Sxceptio as of 

a Fommlal Give an example of each. 

Prasoriptio was a clause, inserted at the commencement 
of the formula, limiting the scope of the inquiry on behalf 
of the plaintiff (p. pro actore) or setting out some conAi- 
tion, subject to which the inquiry was to proceed, on behalf 
of the defendant (p. pro reo). In the time of Gains the 
prcescriptio on behall of the defendant {e.g.f pnescriptio longi 
temporis) had ceased to be used, its place being taken by an 
cxceptio. Examples of the PrfiBBoriptio pro actore were : 

Ea res agatur cuius rei dies fuit,” limiting the inquiiy 
to money already due, so as not to prejudice future claims ; 
and ** Ea res agatur de fundo mancipando/* limiting the 
inquiry to a claim on a mancipation so as not to prevent 
a claim being afterwards asserted on some other title. 

Exceptio was a clause of the formula in which the defen- 
dant set out some equitable defence countervailing the 
plaintiff’s claim. It usually took the form of a negative 
condition following the intentio, c.^., the exceptio doli — 
in ea re nihil dolo malo Auli Agerii factum sit neque fiat.'* 

336. Describe the original prsBBcriptio, explaining the 
meaning of its nayne, and the application of the^ form cuiuS 
rei dies fuit. 

Prcescriptio {Free scribere^to write before), in its origin, 
w’as a clause inserted at the commencement of the formula 
in an action, limiting the scope of the claim contained in the 
intentio, or setting out matters of fact forming the grounds 
of the action or constituting conditions on which the action 
might be maintained. [These latter, in later times, were 
inserted by way of exceptio.] It might be inserted in the 
interests of the plaintiff (pro actore) or on behalf of the 
defendant (pro reo). ^ 

An example of prcescriptio pro actore was the clause “ Ea 
res agatur cuius rei dies fuit" — by which the plaintiff 
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reserved his rights of action on debts not yet due, which 
would have been lost by consumptio actionis if the formula 
had not been thus modified. 

387. Illustrate the nature of an Exception by reference 
either to the exceptio senatusconsulti Macedoniani or to the 
exoeptio legis Anastasianss. In lohat p)art of the Formula, 
tf at all, did an Exce 2 )tion appear 1 What was the difference 
between a dilatory and a peremptory Exception ? 

The exceptio Sc. Macedoniani raised the defence that 
the debt sued on arose from a loan to a filiusfarnilias, the 
Sc. having prohibited such loans (except under certain 
conditions). 

The exceptio legis Anastasianae raised the defence that 
a plaintiff who was assignee of a debt was claiming more 
than he had paid for the debt. By the lex Anastasiana it 
was enacted that a person who bought a debt should not be 
allowed to recover more than he had paid, together with 
lawful interest. 

The Exceptio followed the Intentio in the formula and 
consisted of a negative clause involving an allegation which, 
if proved by the defendant (the burden of proof of an excep- 
tion being on the defendant — reuB in exceptione actor est) 
defeated the claim altogether or in part. In the above cases 
it would be in this form : Si in ea re nihil contra Sc. Mace- 
donianum [legcju Anastasianmii] factum sit neque fiat.' ' 

Dilatory and Peremptory Exception.— A dilatory or 
temporary exception w^as one which raised the objection 
that the action was brought prematurely, e.g,, ah exceptio 
pacti conventi, where the plaintiff had agreed not to sue for 
a fixed time. A yeremytorM or 

w hich wa s absolutel y des tmgfe^ of plaintiff s claim-, on 

the merits, c.(y., exce ptio dsdi. Both were effuallyjgjtal 
^0 the plaiiititf the oldJUw«s for theffUaimry exception^, 
if "estabhshed^ to Judgment for the defendanii^„jdaich. 

would enable him to pl^d lEe ex ce^io rei iudicatce i f the 
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plaintiff brought a second action. AJter j^e Zen o. 

HoVve?grr^te^ft1ffl not lose his riglit J action, kit 

he was not jdlowedio^ antionjuatu the expira- 

tionljTtw’ice the time during vvfeiich he^gnght to Im 
and until he had paid the costs of the first action (see 362). 

358. W/mt was the origin of the Except^ Doli ? Explain 
and illmtrate some of its pfrincipal appheations. 

The exoeptio doli was introduced by Aquilius Gallus 
(()5 n.c.), the colleague of Cicero in the prietorship. It was 
in this form — “ si inea re nihil dolo malo Anli Ageril factum 
sit neqne fiat'' [Gains IV. 119]. It extended not only to 
specific fraud or unfair dealing in the transaction on which 
the action w'as brought but also to any circuinstanctis, even 
subsequent thereto, which made tlie bringing of the action 
inconsistent with good faith. It w^as thus of veiy tvide 
application and covered the ground of many special excep- 
tions as, for instance, the cxccptio metusy pacti conventi^atc. 
It could also be used to give elTect to a set-off or a counter- 
claim, e.g.t w^hen the defendant was called upon to deliver 
up some object, but claimed compensation for moneys 
expended on it. 

Its i nsertion in the forinu la e lnpp^yered the judjje to to^ke 
into account aiiy^^rcunistance^ which woul^ make a con- 
deinji ation of the defendant substantially, 3* 

result the excep tio doli be available in place of all 

special exceptions^ operating as a plea ol the general issue 
and enabling the defendant to set up any fact which, for 
any reason w hatsoever, might seem calculated to secure his 
acquittal. [See Sohm, pp. 294 — 6.] 

359. To what extent^ and by what vieayis^ was Com* 
peosatio on the defendant's side allowed to he set up against 
the plaintiff’ s claim ? 

In actions bonce fidei the judge was always allowed to 
give effect to a set-off arising out of the same transaction 
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{ex eadem causa). In stricti iuris actions a set-off could^iot 
be entertained, except by special favour, until a rescript of 
Marcus Aurelius allowed it to be raised in all cases when 
an exceiotio doli had been expressly inserted in the formula. 
In these cases, the actions stricti iuris being on unilateral 
obligations, the set-off would necessarily arise from other 
transactions {ex disimri causa). In Justinian’s tirne 
compensatio could be set up in any action, real or personal, 
except in the actio dcpositi. The claim set off, however, 
must be liquidated, or at any rate capable of being estimated 
with certainty (Cod. 4. 31. 14. 1). 

360 . What was the condemnatio clause in a formula ? Give 
illustrations of it in an actio in rem and an actio certce 
creditcB pecunue. 

Distinguish hetiveen a condemnatio incerta infinita and a 
condemnatio incerta cum taxatione. 

The Condemnatio TOs the clause injvhich the jud^igt was^,, 
directed to condemn or absolve the defendant according.as 
he found the plaintiff’s allege |ions proved or. mot. In the 
Jforinulary p rocedure the condemnatio was always to pay a 
sum of money! miere the judg e’s discretion was unfettit®, 
. j,s in' real actions, it was termed condejqnctMP.. UlQQPta 
infinita. W here' a lim it was lixed^which the judge cou ld 
1^' exceed, as, e.g., in the actio de peculio, it was said to be 
oondemnatio incerta cum taxatione. 

For illustrations of the condemnatio in an actio in rem 
and an actio certce credited pecunice^ see Gains IV. 50 & 51. 

361 . Account for the condemmitio of a fommia being 
pccuniarj/. Was it possible to enforce specific performayice of 
a contract^ and if so, hoiv ? 

The probable explanation of the fact that the condemnatio 
was always to pay a sum of money is that. in early W 
Jn c lassic^ Bo4ianj:^aw^^ exfio^tioa could only be epfg jrcgd 
ItpJnil'lTie defendant in respect of a money debt. 
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Specitic peiform&ac« could not ’ue enforced directly bu4 it 
could be secured indirectly by obtaining a formula arb%trarm, 
undor which the index was allowed a discretion as to the 
amount which the defendant might be condemned to pay in 
the event of his refusing to perform his contract. 

362. Describe the cases aiid the cov sequences tohere a 
plai7f tiff intendit plm, minus, aliud pro alio, 

362a* Explain the different kinds of plus petitio, and 
the injurious consequences ivhich might ai ise therefrom to a 
2 )laintiff\ according to circumstances, 

PlaS"petitio occurs when the plaintiff includes in his 
claim more than is due. This might take place in four 
ways — (1) re, in regard to the subject-matter, wliere a larger 
sum is claimed than is due or where the whole is claimed 
when the plaintiff is only entitled to part ; (2) tempore, in 
respect of time, when a claim is made absolutely for that 
which is due only at some particular time or subject to some 
condition ; (3) loco, in regard to place, where the plaintiff 
demands in one place what the defendant has promised to 
pay in another place; (1) causa, in respect of the ground 
of action, w^here the plaintiff by his claim excludes the 
defendant from an election which the defendant has under 
the obligation, for instance, where the promise is general 
and the claim specific, e,g , where the defendant has 
promised Stichus or Eros and the plaintiff demands Eros, 
or the defendant has promised purple and the plaintiff 
claims Tyrian purple. 

By the older law an excessive demand was fatal ; the 
plaintiff lost his action. A constitution of Zeno provided 
for plus petitio in respect of time, directing that the plaintiff 
should not lose his action but should be precluded from 
proceeding with it for double the time he ought to have 
waited, and should not be allowed to proceed until he had 
paid the expenses occasioned by his pr^iiiature demand. 
A constitution of Justinian provided for ^dus petitio in other 
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respects, enacting that plaintiff should pay to the defendant 
tliree times tte costs occasioned by the excessive demand. 

Plus petitio could only occur in case of actions stncti hms 
with an intentio certa. In honce fidel actions and actions in 
which the claim was for an uncertain amount, and also 
actions arhiirarice, the claim was for whatever the defen- 
dant ought to convey, do, or make good {quicquid parct dare 
facere pnesiare oportcrc), and hence the plaintiff did not. 

, incur the danger of excessive claim. Plm- petitio. w^s. .obIv. 
fa^l^when occurring in the intentio. In the demons tratio 
and condemnatio the error was not material. 

Where a plaintiff’s claim was less than what was due it 
did not aff^l the particular action. But, acco rding to. the 
older law, he could not bring a fresh action during the 
same praetorship as he was liable to be met by the exceptio. 
litis dividuss. Zeno, however, dispensed with the necessity 
for a fresh action and authorised the ju dge to award the 
whole of what was due, ey„en though the claim was only for 
g^part. 

Under the older law, a pkiutiff who claimed the wrong 
thing lost his action but might bring a fresh action. The 
cxccptio rei indie aUe could not be set up as the claim was 
different. In the time of Justinian, however, the claim 
could be amended and the plaintiff only incurred the risk 
of having to pay co-sts incurred through his mistake. 

363 . Show hoio the operation of res iudicata differed 
according as the indicium was legitimnmorimperio continens, 
explaining the nature of these indicia. 

A iudioium legitimum was an action instituted (1) in or 
within a mile of Rome, (2) between parties who were all 
citizens, (3) before a single index who was also a citizen. 
It was immaterial whether the ground of action arose ex lege 
(from statute) or from the Praetor’s Edict. 

If the action was in versona m with an intentio in ius 
conceptUf the litis c onte statio exti ngui sh ed the obliga^^^^^ 
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altogether and no fresh action could be brought, If, how- 
ever, the itidieimi was m rent or if it had an intentio in 
facfum cojiccpta, a fresh action coujd be feiwglit/but the 
^aifilTfr could be met by an exceptio rei in iudicmm deductcp 
or an exceptio rei iudicatce, 

A iudicium imperio continens was so called because 
dependent on the hnpeiium of the magistrate and not 
authorised by the civile. It included (a) actions in 
w^'hich any of the litigants was a pereijrinua, or (b) were 
carried on at a place more than a iniie from Borne, or (c) 
before recwperatores, or before a pemjrinm as sole mhx. 
In these actions, litis contestaiio did not extinguish the 
plaintiff’s right to bring a fresh action on the same grounds, 
but such fresh action might be defeated by the cxceptio rei 
in mlicium deducke or the cxceptio rei indicate [see 
Gains IV. 103—109]. 

364, State the (jeneral principles accordhuj to which a right 
of action did, or did not, pass to and against the respective 
successors on death of the original parties. 

As a general rule, rights of action available to or against 
the deceased were available to or against the heir, as con- 
tinuing the legal persona of the deceased. 

But (1) actions grounded on some grievance or insult 
strictly, persojial to ilie deceased and not involving loss to 
bis estate, e.g,, the actio iniuriarim or the querela inofficiosi 
tesiamenti, did not pas s to the heir. 

(2) Penal ^actio,ua,.w^^^ against the heir 

unless T ^ere was no other remedy, and then only to the 
extent to which tEe ipleritance had been enriched by the 
wrong done, the liability to the penalty being regarded as 
j^rsonal to the deceased. 

Even in these cases, if an action had been commenced by 
or against .Ihejdecea&ed duriag^bis lifetime, and h ad reac hed 
The stage of litis contestaido u it passed to pr against the heir, 
the litis c ontestatio giving rise J q, obligation. 
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865 . Trace the history of the law relating to the Limitation 
of Actions ? 

There wa s originally no period of limitation for acU ; 
and this continued to he the case^with regard to actions arising 
from jihe^pld m civile down to the time of Constantine. 

TVeetorian and sedilician actions, however, were in many 
cases subject to a period of limitation, usually ah annus 
utilis. This was so in all such actions as were, penal or 
which operated in derogation of a statute or the old ius 
civile, actio furti was an exception and was per petu al. 
Interdicts, so far as they were penal, were subject to the 
same period of limitation, and so were all actiones populares. 
Occasionally a period of limitation was fixed for some 
particular action by statute, e.r/., one of five years in the 
case of the querela hwfficiosi testamenti, Constantine 
enacted that all real actions not already subject to a period 
of limitation should be barred after forty years. This 
penod was subsequently reduced to thirty years. Theo- 
dosius (a.d. 424) iiuicTe all actions, not otherwise limited, 
subject to the thirty years limit, with a few exceptions. 
This period of limitation was continued by Justinian, a few 
actions being excepted and still remaining perpetual, . , 
actions in assertion of liberty, and actions on behalf of the 
fiscus to enforce payment of taxes. 

366 . Show how it might happen that a plaintiff sometimes 
obtained jicdgment only for a part of what was really due to 
him. Can you perceive any traces in English law of ideas 
similar to those upon which this pecidiarity teas founded ‘I 

This might occur Q Hrom the natur ,<^n?f tlm afttigp, e.g., 
in the actio de peculio the awar^ was limited to the peculitm; 
(2) in consequence of a set-off (compensatio) ; (3) where the 
defendant was allowe d the oompetentia B. 

(1) A parallel to the limitation of the judgment in the 
actio de peculio is found in English La w in the Umitatjohuot^^ 
judg ment against a married woman to hfti; 

(2) A lim ited ri ght of 
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Conimoii Law and was considerably extended by 3t’>tnte. 

now allow any set-off or 
counterclaim to be raised in an action. (3 1 Traces of ideas 
similar to those giving rise to the benefioium competentifle 
are to be found u \ th e Englisli law of bankruptcy, which 
reserves certain property to tlie bankrupt and allo'ws him to 
retain any earnings reasonably sufficient to support himself 
and family; and albo in the English law of execution and 
distress, which exempts certain property of the debtor from 
seizure. 

367 . To what extent and by wimt actions could {a) fathers, 
(b) masters, (c). employers, be made resjjoasihle in Homan 
Late for the contracts of their sons, slaves, and employees 
respectively ? 

(a) and (b). Under the ins civile a paterfaviilias could 
benefit by, hut not be made liable ou the contract of his 
sons or slaves. The Praator, however, introduced certain 
actions by which contracts made by sons under power or 
slaves might be enforced against paterfamilias. (1) When 
the contract had been made by the express direction of the 
father or master, he could be made liable to the full extent 
by the action quo d iu ssu. (2) Where the son or slave 
had traded witfi Tils pecidimn, the father or master could be 
made liable to the extent of the jx^culium ♦nnployed in such 
trading by the action de f eoulio, and also to the extent of 
any profit received by him by such trading by (3) the action 
in i* em ye gacb These actions w^ere usually combined. The 
paterfamilias w^as entitled in these cases to deduct anything 
owing to. him by the son or slave under a natural obliga- 
tion. (4) Where the son or slave had traded with the 
pectiliuni to the knowledge of the father or master, the 
Talier could be required by an jMtio triButorla to distribute 
iEe jmulnm rateably between himself aqd the creditors. 
In th is case he cpqld not deduct what was owing to him. 

When the son or slave had been employed as master of a 
ship (earem^or) or as manager of a shop (institor), (S) an 
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actio exercitoria, or (6) an actio institoria, would lie 
against the father or master to the full extent of contracts 
made by them within the scope of their authority. 

(c) In early Eoman Law only parties to a contract could 
be bound thereby. Alter! stipulari nemo potest. The 
liability of an employer for the contracts of his employees 
was developed by an extension of the actions available 
against a i)aterfamilias in respect of contracts of thdse 
under his power. The employer was made liable for con- 
tracts made by an agent employed as master of a ship or 
manager of a shop, although not under his power, by an 
extension of the actions exercitoria and institoria. By the 
introduction of a further action analogous to the institoria, 
viz., the actio quasi-institoria, any employer might be 
made liable on contracts made by his agent within the scope 
of his authority, where satisfaction could not be obtained 
from the agent, 

368 . Subject to what conditions tvould the Prator grant 
restitutio in integrum^} 

The conditions under which restitutio in integrum 
might be granted were — 

(1) The applicant must have suffered some prejudice 
{Icesio) from the operation of law. 

(2) The application must be based on some ground {iustd 
causa) recognised by the Edict as giving rise to a claim for 
the relief. Six of such causce are mentioned by Paulus, 
viz., (i.) minority, (ii.) intimidation {metus), (hi.) fraud 
(dolus), (iv.) excusable mistake (iustns error), (v.) necessary 
absence, (vi.) change of status. 

(3) As a general rule the case must be one in whiich 
the ordinary law afforded no relief. Sometimes, however, it 
afforded an alternative method of proceeding where there 
vras an existing action, e.g., in the case of dolus, metus, etc. 

(4) It must be applied for originally within an annus 
ntilis ; extended by Justinian to a quadriennmm contintmm. 
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369. WJujLt do you kmw of ilie remedy BestitiUw in 
integnmi'i G"ive ttvo illustrations of its operation. 

3b9a. “ Whereas an action supplies a remedy against a 
wrong, in integrum restitutio supplies a rnncdij against the 
law itsef>' 

Explain this statement. 

Illustrate the character of this rcstitutory 2)^oces$ by 
reference to the dijf event classes which come within its 
scope. 

In integrum restitutio was the reinstatement of an 
individual, on grounds of equity, in the legal position he 
had occupied before some occuiTenco which, but for the 
magistrate’s intervention, would have operated in law to his 
prejudice. The Praetor, in the exercise of his imperiim, in 
certain cases rescinded transactions, and as far as possible 
restored the status quo antCy on the ground that if the 
ordinary rules of law were allowed to have effect the 
individual would suffer serious injustice. The law lays 
down general rules and cannot deal prospectively with every 
individual case. The Roman Law consequently provided a 
remedy in the extraordinary jurisdiction of the magistrate 
w^here strict adherence to legal rules would have worked 
injustice. In order to obtain this extraordinary relief, 
however, it wa«' not sufficient to show that advantage had 
been taken of the applicant to his prejudice and that no 
other adequate means of redress was open to him. It was 
necessary to show some specific ground for the magistrate’s 
interference, e.g.y minority, intimidation, mistake of fact, 
fraud, necessary absence, capitis deminutioy or the like. 
What should amount to a sufficient ground of restitution 
was at first left very much to the discretion of the magis- 
trate ; but practice and juristic opinion gradually laid down 
the limits to which he should confine himself and settled -the 
principles by which he was to be governed. [See Sohm, 
pp. 310 — 311.] 
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870. What was an Interdict y and in lohat ways were 
interdicts classified*^ Explain particularly the interdictum 
SalvianuMy and the interdicts titi possidetis and titrubi. 

An Interdict was originally an administrative order 
issued by the Praetor, by virtue of his imjyerkm, for the 
prevention or punishment of offences concerning res sacrce 
or religiosa or public property, or with the object of main- 
taining the peace. It was in connection with the latter 
purpose that Interdicts came to be the means of settling 
questions of Possession. When put in positive terms, the " 
order was technically termed decretum ; when negative, 
forbidding something to be done, interdictum. The term 
inierdictumy however, was often applied indiscriminately. 
At firstj^^the Praetor probably inquire^^Jnto the facts on 
complaint being made to him and pronounced Tiia *5rd&5^ 

. accordingly. But in process of time it became iujpopsibie 
for the magistrate actually to determine the facts himself. 
Tfhe order then is made in general terms and becomes the 
basis of further legal pre^jf^edings — the question 'af 7^^ 
being whether the magistrate's order has been disobeyed. 

Interdicts were classified into (a) when the 

order was to make restitution or to transfer possession, 
(b) Exhibit ory, when the order was to produce some 
person or thing, (c) Prohibitory, when something was 
forbidden. 

Possessory Interdicts were divided into (1) Adipis- 
xendee, (2) Retinendas, (3) Reciperandae, possessionis 
causa comparata. 

These Interdicts were also either 0-) fiinjge. when the 
applicant was plaintiff in the proceedings^^^^^ 
the order and his adversary defendant, , or (irj TSoia^ 
when each party was alternately bo.th^.^jglaintiC"”*!^ 
defendant, as in Uti possidetis mi Utr ubj. * ^ ^ ’ 

The Interdiotum SalYianum was an interdict by which 
a landlonTwas en^ to obtain possession of the effects of 
his tenant hypothecated for the rent. 
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Uti WPS an interdict for deciding nglits to 

possession of immovables. It was 

addre§2fid.^fiftl^ . 

Tol^^ ^o dis:;urb ^the existing , state .of passessiQH; and that 
party eventually preyailed„3yho proved that he was in actual 
'posse'ssidirat the time of the issue of the interdict and had 
“not taken possession from his adversary by force, by stealth, 
or with his permission (iicc vi, nec clam, ncc 2>recario). 

The Interdict Utrubi w^as similar, and was used when the 
dispute was about The party prevailed who luid 
beeii' in possession (^iiec vi, nec clam, ncc yrecario) for a 
longer period during the preceding year than his adversary. 

371 . Describe the jyrocednrc on a double Interdict, c.g,, Uti 
2)ossidetis, as given by Gams. What teas the Cascelliannm 
Indicium? 

A double Interdict was resorted to when two persons 
claimed possession of inovalde or immovable property. 
The Interdict Uti 2^ossidetis applied to immovables and the 
Interdict Utrubi to movables. 

The procedure in the case of Uti possidetis was as 
follows : 

The issue of the interdict was followed by a fictitious 
ejectment of one party by the other (yis ex conventu). 
The party ejected then summoned the otlier pai f y before 
the Praitor, alleging a breach of the Interdict, and steps 
were then taken to determine the real question at issue, 
viz.; which party was entitled to possession. The interim 
possession w'as put up to auction between them (fructus 
iicitatio), the party obtaining interim possession entering 
into a fpuctuaria stipulatio for payment of a penal sum 
equal to the value of the interim profits, or, in the alternative, 
giving security to satisfy the judgment (satisdatio iudicatum 
solyi). Each party then wagered a penal sum in tlie two 
characters of plaintiff and defendant, for each party was 
both plaintiff and defendant. Each entered into a sponsio 


11. n. 
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and a restipulatio. The sponsio would be as follows: 

If contrary to the Praetor’s Edict you have offered violence 
to me while in possession, do you promise to pay so many 
sestertii?” The restipulatio vfovXk put the same question 
in the negative form. Thereby each party would be bound 
to pay, or entitled to receive, two penal sums according as 
the decision was for or against him. A judge was then 
appointed to try the four actions arising out of the ‘penal 
S 2 :)onsioncs and restipulatiojies. If his decision was in 
iavour of the interim possessor he condemned the other 
party to pay the amount of his two penal wagers. If his 
decision was against the interim possessor he condemned 
the latter to pay the amount of the two penal wagers, and 
he had further to condemn the latter in a fifth action 
brought on the frnctuaria stipulation or, in the alternative, 
in the iudicium fructuarium, an action brought for the 
recovery of the value of the interim fructiis. If the unsuc- 
cessful party refused to deliver up possession, a sixth action 
could be brought termed the iudicium secutorium or 
Cascellianum, which had -a formula arbitrarian in which 
the judge was empowered to condcinn him to pay the 
value of the property and the interim profits in default of 
restitution. 

372. What was the nature and purpose of the Interdict 
Quorum Bonorum? State Us terms. Who could apply for 
itn and against whom was it available ? 

The Interdict Quorum Bonorum was the remedy whei-eby 
a successor, civil or praetorian, who had obtained the formal 
grant of the bonorum possessio from the Praitor maintained 
his title to the succession, or to any property included in it, 
if his title was controverted. It was adipiscendsB posses- 
sionis causa comparata, i.e, for obtaining possession w^hen 
the claimant was not in possession. The terms of the 
Interdict were': Quorum bonorum ex edicto meo illi possessio 
data estn guod de his bonis pro herede aut pro possessore 
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possides, possideresve Ai mhil luiicavium qtiodqv^ doh 
malo fecisti ut desineres posside^c id llli restUnm. It could 
be applied for by any one to whom hvmrum 'posmsro had been 
formally granted, or, in later times, who had made agnitio, 
ix, done some act signifying an intention to claim as 
honornvh possessor, • was the p r oper remedy against two 
cksse s of j)ersons, viz., (1) anyone who claiined asTu^^^ 

(pro fierede) whether under the Edict or as fidcicojnmissaritcs 
"^jnSy^tfie ins civile (2) the pmdoj /.c., any one who seized 
“UTid^Keld without title, or merely by an occupation titleT 


378. Justinian speaks ^Ule interdictis sen actionibus qt(,m 
pro his cxcrceniur'' 

IIoio are we to account for the cliamje from Interdict proper ? 
When did it occur, and what teas the practical extent of the 
chamje ? 

The Interdict under the Formulary system had become 
merely a preliminary step to an action. Even before the 
general introduction of the system of extraordinaria indicia 
the formal interdict was gradually falling out of use, the 
tendency being to at once proceed to the action arising out 
of it. By the time of Diocletian the formulary system had 
been superseded, and the Interdict had ceased to be an 
order published in each separate instance : it ha<l come to 
be regarded as a rule of law of general validity giving rise 
to an action ex interdicto commenced and conducted like 
other actions, 

3741. Describe the functions of the Itoman index. Does he 
correspond to the judge or to the jury of our Emjlish system 
of procedure ? 

The index was not a magistrate : he was a private 
citizen invested by the magistrate with a judicial commis- 
sion in each case and for that case only. Originally he was 
chosen from the senators ; and afterwards from the official 
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list of iudices selecti which was made up of persons whose 
qualification varied at difierent times. As the function of 
the index was a public one, he could not decline to act 
without a lawful excuse. After being sworn, he received 
from the praetor a formula containing a statement of the 
issue, from which he was not allo\\^d to depart. He 
admitted the demand or rejected it purely and simply 
without having power to modify it. He was, however, not 
confined to pure questions of fact. He was required not 
only to investigate the facts but to give judgment, and in 
doing so, questions of law were more or less involved 
according to the extent of the directions contained in the 
formula. For this purpose he might consult jurisconsults ; 
and if the question appeared to him too obscure to decide, 
he might decline to give judgment by declaring on oath sibi 
non liquere. [Moyle, pp. 641 — 2 ; Sohm, pp. 239 — 241.] 

The index does not altogether correspond to either the 
judge or the jury of the English system. He differs from 
an English judge in that he was merely a private citizen 
appointed by the magistrate after selection by the parties. 
He differs from the jury in that he gave judgment 
according to the directions in the formula and did not 
merely find the facts. He corresponds rather to an 
arbitrator to whom a case is referred by the court for 
decision. 

375 . Aldus (a.d. 540) by his jn'ocnrator, Ballms, sues Cains,, 
u'ho defends by his q^'i’ociirator, Scmjyronius. What engage- 
ments must be entered into and what security gicenl 

Balbus must give the cautio de rato, uc,, security that 
his principal will ratify his proceedings, unless appointed 
jnvcurator by Aulus in the presence of the judge or by a 
formal mandate filed in court (viandatum actis insimtatmn). 

If Caius appears in court and appoints Sempronius as his 
jirocurator, Cafus himself must give security mdicatum solvi. 
If Sempronius is appointed out of court, he must give 
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security iudicatim ^olvi himself, ‘ind Caiusbocoines security 
(pkimsor) for the carrying out oi the obligation. 

[The cautio iudicatum solvi consisted of three parts 
(1) de }y iudicata, (2) de re dcfendenda^ and (3) dednlo mala. 
By the first of these, the defendant agreed, in case the 
action went against liiin, to restore the property or pay the 
damages assessed by the j edge. By the second, he promised 
to defend the action ; and by the third, to indemnify the 
plaintiff against fraudulent dealing with the subject-matter 
of the suit wdiile it was in his hands.] 

The defendant also gives security that lie will appear in 
person to receive judgment or that, if he fails to do so, his 
jidciussor will pay all that is directed to be paid by the 
judgment. There was also an implied hypothec over his 
property. [See J. IV. J3. 3 and 4.] 

376 . What were the. three methods of restraluhoj imjasti- 
jiahle litigation mentioned by Justinian in the Institutes'^ 

I. Pecuniary lines. A plaintiff suing without just cause 
was obliged to compensate the defendant for any loss 
incurred and to pay the costs of the action. A defendant 
in n)any cases incurred increased liability by unjustifiably 
defendiiig an action, c.y., in an action undei* the lex 
AfjuUia. 

II. The requiiemont of an oath from both parties and 
their advocates as to the bona Jides of the claim or defence. 

III. The penalty of infamia which was incurred by 
defendants condemned in certain actions, c.y., tutelce^ 
nuiiuiati, deposit^ pro socio* 

377 . Wluit provisions existed for appeals in civil cases 
(1) daring the liepablic, (2) daring the Empire ? 

I. During the Republic there was no provision for appeals 
in the proper sense of the term. The higher magistrates 
having co-ordinate authority, application might be made to 



254 


Law Relating to Actions. 


one to veto proceedings commenced before another ; and an 
in integrum restitutio might be decreed in the case of an 
inequitable judgment. But there was no regular procedure 
by way of appeal from an inferior to a superior authority. 

II. With the Empire, a regular system of appeal was 
developed. The Emperors succeeded to the judicial powers 
of the republican magistrates and became the supreme 
appellate authority. Under Augustus, the ])rcBfcctus urhi 
was constituted a judge of appeal for Rome and a vir 
comularis was appointed to hear appeals from each of the 
provinces. Subsequently the Praetorian prefect became a 
judge of appeals from the provinces. Under Nero, the 
Senate was invested with appellate powers co-ordinate wuth 
those of the Emperor. At a somewhat later period the 
practice arose of appealing from the inferior judge to the 
magistrate who appointed him. Hence a regular gradation 
of courts was established, an appeal lying from the judge 
to the appointing magistrate, thence to the i)r(efect%is urbi 
at Rome (or, under the earUer Emperors, in some cases to 
the Praetors), aud to the prmses in the Provinces, thence to 
the prcefectns prceioriOy and finally to the Emperor (or the 
Senate, so long as it continued to exercise judicial powers). 

Constantine divided the Empire into four great praetorian 
prefectures and the inafectus pratorio became final judge 
of appeal for his prefecture. But reference could always 
be made to the Emperors for instructions in cases of 
difficulty. 

378. Explain the follotving terms : lurisdictio ; Imperium ; 
Actio prcemdicialis ; Vadimoniimi Exceptio cognitoria ; 
Legitivium iudicium. 

879. Explain the follotving : Cognitio extra ordinem ; 
Tntentio ; Prcescriptio pro actore. 

lurisdiotio is a term expressing the power of the Prajtor 
of administering the law in the ordinary course of procedure. 
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Imperiam expresses ^he sovereign power vested in the 
Praetor, as one of tne supreme magistrates, by virtue of which 
he was enabled to introduce remedies in cases not provided 
for by the im cicilr^ and to modify the latter where strict 
adhereiice to it would be contrary to equity. 

Yadimonium — Security for the performance of some 
obligation. In later times the term is usually applied to 
the security given by a defendant, who has appeared hi 
answer to a summons, for his appearance in the later stages 
of the action. 

Exceptio cognitoria. An objection to the competency 
of a cocjnitor (a person appointed to conduct litigation on 
behalf of anofchei*) or to the right of a party to sue l)y an ag^it. 

Legitimum iudicium— opposed to ludlcium imperio 
COntinens — was an action coining within the Pnetor’s 
inrisdictiOf i.e., one in which the proceedings were (I) in 
Eome or within a mile thereof, (2) between parties who were 
citizens, and (3) before a single itukx who was also a citizen. 
(See 363 .) 

Cognitio extra ordinem. Where the procedure was not 
by formida, but the magistrate heard and decided the case 
himself without reference to a index, 

Intentio* The clause of the formvia in which the 
plaintih*’ s claim was set out. 

PreBScriptio pro actore. A clause inserted at the head 
of the fonmila, limiting the scope of the inquiry on behalf 
of the plaintiff in order to reserve to him rights which would 
otherwise have been lost by consnvijdio actionis, e.g,, to pre- 
vent claims which were not yet enforceable coming into the 
inquiry, or to limit the ground of action to one kind of title, 
(See 355.) 

3S0. Hoiu did the Preeior protect the righta of eqziitable 
owners ? What ivas the Actio Publiciana ? 
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By allowing an cxcej>tio doli^ or rei venditcB et 

traditce) where such equitable owner was defendant ; and, 
where ho was plaintiff, by means of actions based on 
fictions, ejj, actio Publiciana (see infra), actio Scrviana 
and actio Rutiliana (available to the purchaser of a bank- 
rupt estate), or actions with a formula in factum; or by 
Interdict, Quorum Bonorum (in favour of Prastcrian 
successors), possessorium (in favour of a bonorum cmptor), 
scctorium (in favour of a bonorum sector). 

The actio Publiciana was an action based on the fiction 
that usucapion had been completed when in fact it had not 
been completed. It could be brought by anyone who had 
obtained usucapion possession, and, before usucapion was 
complete, had been deprived of possession by someone 
having a less equitable title. 
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38L Mention the chief changes in the Ins Personanim 
ichicJi were made between the time of (iatns and the end of 
the reign of Justinian. 

The chief changes were— 

I. Abolition (l)y Justinian) of the distinctions between 
freedinen and consequent extinction of tlie classes of 
Laiini laniani and dediticii. 

II. Repeal (by Justinia!i) of the lex Pufia Caninia which 
placed restrictions on the number of slaves that could be 
rnanunhtted by testament. 

III. Alteration (by Justinian) of the jnelhod of emanci- 
pating children, by substituting a declai’ation made })efore 
a magistrate and registered in the acta for the old pro- 
cedure by mancipatio : consequent disappearance of the 
class of persons in manclpio. 

IV. A similar alteration effected in the method of 
adoption, the old procedure by mancipatio and in iure 
cessio being abolished. 

V. Change (l)y Justinian) in the effects of adoption. 
The ])CY9on adopted no longer passed into the potestas of 
his adoptive father and did not lose any of his rights in 
his natural family, only acquiring a right to succeed on 
intestacy to his adoptive father; except in the case of 
adoption by an ascendant (adoptio idcna). 

VI. Introduction (about the time of Gains) of adrogation 
by Imperial rescript, which eventually superseded the older 
form of adrogation carried out with the assent of the 
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Pontifex and in the presence of thirty lictors representing 
the comitia curiata, 

VII. Introduction of Legitimation of children 

(a) oblationem curice (Theodosius and Valentinian). 

(b) 'per sitbseqncns viatrimonium (Constantine). 

(c) rescriptum principis (Auastasius, abolished by 
Justin but revived by Justinian). 

VIII. Disappearance of the iierpetual tutelage of women. 

IX. Introduction of the practice (by M. Aurelius) of^ 
giving general curators to persons under twenty-five years 
of age and gradual restriction of the capacity of minors 
to enter into legal transactions without concurrence of 
curators. 

382 . Ex'plamthe folloxving passages : (1) Libertini sunt qm 
ex iusta scrviiute vianumlssl s%uit ; (2) Certce aute^n rei vel 
causes tutor clari non potest. 

I. “ Lreedmen are those who have been manumitted from 
legal servitude.” They w^re a class intermediate between 
ingenui (freeborn) and servi (slaves). Dreedmen, when 
made so by a manumission complying with the provisions 
of the Lex .ffilia Sentia, became full Roman citizens; 
otherwise they took a lower status, the incidents of which 
were fixed by the Lex lunia Norbana, and were termed 
Latin! luniani. The slavery must have been a legal 
{iusta) slavery : thus, if a freeborn person were by mistake 
regarded as a slave and in ordinary course were manumitted 
before the mistake was discovered, he did not become a 
libertinus but was still ingenuus. Similarly, a person in 
manoipio on manumission was regarded as ingenuus not 
as libertinus. The maxim was : natalibus non officii 
manumissio. 

II. “A tutor cannot be appointed for some particular 
property or transaction.” The tutor was appointed to 
supplement what, owing to mental immaturity, was want- 
ing in the legal capacity of the pupil. His function was 
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generally to suppleuieu^ (avger^) the per$vji*f of ^he pupil 
(auotoritatem interponere) and to manage Im affairs 
(nagotium gerere) during his niirority. His appointment 
could not bo restricted to some particular tnrnsactioh. 
Where the pupil’s interests in sonio special property or 
transaction required protection, a curator might be 
appcwnt(3d. 

383 . Emmeratc and distinguish the var:o 2 i$ cases of 
Inca2)acitg in lioinan Law. 

I. Servitude. The slave had no legal rights. He could 
not contract, except for his master's benefit, and all his 
acquisitions were the property of his master. 

II. Subjection to Potestas. The filiusfaniilias was at 
first, like the slave, incapable of acquiring property for 
himself. Under Imperial legislation he was allowed to 
acquire separate property to a certain extent —peculium 
castrense and quasi-castrense. He could contract, but 
the benefit of his contracts enured to the 'patcr, while he 
alone incurred liability. He could, however, sue on his 
own behalf in certain cases, viz., in the actions ininriarumy 
qnod vi ant clam, dcjfositi, and conunodati (Poste, note to 
G. [. 55). 

III. Alienage. Peregrini could not take part in any 
transaction governed by the strict ins civile, except w’hen 
the privilege of coinmerci urn had been granted to them. 

IV. Minority. (See 71 and 81 .) 

V. Sex. Women Nvere under various disabilities. Under 
the earlier law, they were subject to perpetual tutelage. 
They were incapable of potestas, could not adopt, could not 
be adrogated, or act as witnesses in a mancipation. The 
Lex Yoconia fn.o. 169] forbade the institution of women 
as heirs to persons ranked in the highest class of the census 
(i.e., possessed of property to the value of 100,000 asses) 
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but permitted them to be legatees to the extent of half the 
testator’s property. This disqualification became obsolete 
under the Empire. The Sc. Yelleianum made void any 
intercessio by a woman. (See 421 .) 

VI. Celibacy ami orbitas, 

(a) The Lex lulia rendered unmarried persons incapable 
of taking under a will as heirs or legatees, unless related 
to the testator within the sixth degree. 

(b) The Lex Papia Poppaea provided that married 
persons without children should take only a moiety of 
what was left to them in a will, unless they were related 
to the testator within the sixth degree. They were also 
subjected to disabilities with reference to taking under each 
other’s will. (See note in Moyle, II. 14.) 

These restrictions were subsequently abolished by legis- 
lation of Constantins and Constans and Honorius and 
Theodosius. 


VII. Mental or physical defect, 

(a) Deaf or dumb persons could )iot be parties to a 
stipulation or make or be witnesses to a will ces et 
libra m. 

(b) Furiosi and meutc capti \ 

{c)Prodigi .were subject to citm. 

VIII. Religion, HereticSj apostates, etc. were incapable 
of being witnesses and subject to other disabilities. 


IX. Loss of cxistimatio (Infamia). Persons incurring 
infaniia (1) were deprived of the ins suffragii and ins 
hononwit (2) could not act as procurators. 


384 . Set out the various stages in a Surrcmlcr4n- Court {in 
iure cessio) in Roman Law, and indicate some of the purposes 
for which this procedure teas used. 

See a, IL 24. 

( 

According to Gains it was used for the following pur* 
poses — (a) conveyance, (b) manumission by vimlicta^ 
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(c) adoption, (d) transfer of vitela kgiiima over wotneu. 
(e) creation of servitudes, (f) ce^.-iion of an inlioritaace. 

It was obsolete in the time of Justinian. 

385. Translate awl explain the fMoioing passages : 

[a) Femhue qiioque OAloptare non possunt, 

{h) Natalibm non officit manuniissio, 

(c) Anctoritits antein tuioris in (juibusdam causis 
necessaria pupillis ast, in quibttsdam non esi 
neccssavla. 

{a) “ Women also are unable to adopt.” (See 82.) 

{b) “ Manumission does not affect the rights of birth.” 
(See 42.) 

(c) *‘Biit the ((uctoriias (authorit}’) of the tutor is neces- 
saiy to pupils in some cases, in others it is not necessary.” 
The general rule was that the pupil could make his position 
better, l)ut not worse, without the authority of his tutor. 
He could bind other person/, to him, but not himself to 
them, wuthout sucli authority. So he could not give a 
valid discharge for payment of a debt by ins debtor, and 
could not pay a <lebt to his creditor so as to make the 
creditor owner of the money. 

386. Describe the ceremony of Mancipation ami rnnvierate 
the purposes to irhich it was 

Hancipatio w'as the early forjn of conveyance. Jt 
required five witnesses who w'ere Koman citizens over the age 
of puberty, and a libripens or balance holder, also a Koman 
citizen. * The purchaser holding a piece of bronze (c«s) 
said: “I claim this man (or thing) as mine by quiritary 
right, and I have bought him (or it) with this piece of bronze 
and the balance of bronze.” He then struck the balance 
with the piece of bronze, wdiich he handed to the person 
from w’hom he took the slave or thing, it w^as applied to 
the following purposes: (a) Conveyance by way of sale^ 
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pledge, or the like ; (b) emancipation of a child by his 
father ; (c) the making of a testament {'per ces et Uhram). 

ZVl* What special privileges were allowed to soldiers in 
Iloman Lato ? 

(1) A soldier was exempted in most particulars from the 
ordinary law governing the making of wills (see 294)^; 
(2) when sued for debt, had the henefickm competenticSy that 
is, the privilege of retaining so much of his property as 
would leave him means of subsistence ; (3) was allowed^ 
to plead ignorance of law as a defence to a claim based on 
the ins civile. 

388. Explain — 

(a) Mulier cajnit ct fiyiis familice est ; 

{b) Voluntas militis simma lex ; 

(c) Senicl keres semper licres ; 

{d) Possessionem adquirimus et animo et corpore ; 
neque jwr se animo aut per se corpore. 

(а) “ A woman is the head and the end of a family.” 
This expresses the agnatic basis of the Eoman family. 
The family could not be continued through a woman, as 
she was not capable of potestas over her children. If she 
married and had children, her children were in the potestas 
of her husband, or of his paterfamilias, and were therefore 
not members of her own family. If she became sui iuris 
by the death of her paterfamilias, or by emancipation, she 
became a distinct head {caput) of a family, but it necessarily 
came to an end with her. 

(б) “The intention of the soldier is the supreme law” 
(governing his testament). 

^ills of soldiers made while on active service were not 
subject to the ordinary rules governing testaments, effect 
being given to the intention, in whatever way expressed, as 
far as was compatible with securing proof of the authenticity 
of such testaments (see 294), 
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(c) ** Oi^ce heir always heir.’* 

The appointment of aii heir Jid not admit of limitation 
as to time. An heir could not be appointed from a fixed 
time or niitil a fixed time. Such a limitation was treated 
as superfluous, and the institiition was treated as un- 
restricted. This rule did not apply to military testaments. 

(d) We acquire possession by intention coupled with 
physical control : but not by intention only nor by physical 
control only.” 

In order to constitute legal possession there must be 

(1) the intention to act as owner, the anhniis domhii^ and 

(2) the fact of physical control over the thing in respect of 
which possession is claimed (sec 91). 

389 . What changes did Justinian make in the law on the 
following matters ? — 

{a) The effect of adoption ; 

(b) The effect of a hare promise to 7nake a gift; 

(c) The liability of an heir to pay debts of the 

deceased ; 

{d) The time at tvhich a contract of sale became 
complete. 

(а) Under Justiiiian’s legislation the person adopted no 
longer lost his rights in his own family, nor did ho acquire 
aj'.y rights in his adoptive family except a right of succes- 
sion on the intestacy of the adoptive father, unless the 
adopter was an ascendant, paternal or maternal, in which 
case adoption had its old effect. 

(б) A bare promise to give was made *an obligatory pact 
giving rfse to an action against the donor to enforce it. 
Gifts exceeding 500 soLidi, however, had to be regist(^red, 
otherwise the excess above that sum was void. 

(c) The heir was allowed to avoid liability for the debts 
of the deceased, beyond the amount of the assets, by accept- 
ing the inheritance with benefit of inventory (beneficiulU 
inTentarii). 
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(6?) When the parties had agreed to put the contract in 
writing, the contract was not binding until the documents had 
been drawn up in the handwriting of the parties, or signed 
by them, or formally completed by a notary (tahellio). 

390. Statc> what remedy, if any, Titius had in the follow- 
iiuj cases : — (1) Titius stiimlated tvith A. in these terms : 

yon give me Uventy aureiV A, said: I tvill 
give you ten y A, refused to give anything. 

(2) Titius requests B. to inquire into the solvency of C. 
B., willing to do a good turn to 0., rei)resents him as i^ef- 
fectly trustuwrthy. Titius thereui)on lends money to (7., 
who is really insolvent, and fails to recover the loan from C. 

(3) Titius gives a vase to D., D. qwomising to give Titius 
a horse in exchange. D. fails to deliver the horse. 

(4) Titius gives i)ermission to E. to dzg for chalk on his 
land, E. agreeing to fill uj) the excavations. E, fails to do so. 

(1) According to the Institutes, there would be no con- 
tract, as the question and answer do not agree [.T. 3, 19. 5]. 
A different view is taken in the Digest [45. 1. 1. 4] in which 
it is laid down that the promise is good for 10 aurei. The 
action to enforce it would be a condictio certi. (2) B. is a 
mandatarius, and owing to his fiduciary character is bound 
to exercise cxacta diligentia ; he will, therefore, be liable to 
Titius for the loss sustained. (3) Titius can compel D. to 
deliver the horse by an actio in factum prcescriptis verbis on 
the innominate contract, or, if he please, he may recover 
his vase by a condictio causa data causa non secuta* 
(4) Titius has an actio in factum prescripts verbis 
against E. to enforce the performance of his bargain or 
payment of compensation for non-performance. 

891. What teas the effect of an wiqwssible condition (1) in 
a will, and (2) in a contract ? 

(1) Justinian* settled all doubts by deciding that the con- 
dition should be regarded as surplusage. The bequest was, 
therefore, valid. (2) The contract was void. 
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392 . To what category 1$ to be assigned fJm legal relaiion 
arising in the following cases : 

(1) A, harrows 1,OOOZ. from B, and assigns to B. a farm as 
security on condition that he pays no interest, but the lender 
is to get the profits of the farm instead. 

(2) -4. and Ji. have each a horse, and they agree that each 
shall have the use of the other's hoi'se hi alternate weeks* 

(3) lajfidary undertakes to make a brooch, from gold 
supplied by Titius, for the use of Titius. 

(4) A., B., C., and D. have each a horse, and their horses 
are so matched that they are ivorth more sold as a team. A., 
B., C., and D. authorise E. to sell the four in one team and 
E. does so. 

(5) Titius undertakes ivitliout payment to take his ncigh-^ 
hour's cattle along loith his oivn to mar'ket and sell them. 

(1) This is an aiTan^einent known as antichresis. 
(2) An innominate contract, the performance of which by 
either entitles him to performance by the other. (3) Locatio 
conductio operis faciendi, if the lapidary is to be paid for his 
services ; if not, it is a conti'act of mandate. (4) As be- 
tween A., B., C., and I)., this is partnership negotiationis 
alicuius. As regards E., it is mandate, if gratuitous; 
otherwise locatio conductio. (5) Mandate. 

393 . Compare or contrast the corresponding provisions of 
Human Law with the following .statements o.i to English Lata : 

{a) A mere voluntary courtesy is not sufficient consideration 
to support an action. 

(b) There must not only he a taking, but also a ca/rrying 

^away, in order to consiitule larceny. 

(c) B. orders of A. a set of artificial teeth. A. takes a 

model of B.'s mouth, and makes the teeth. This is 
<t contract of sale, and not for tvork and labour and 
materials, as the order was for a chattel to be 
delivered. 

* 

(a) The Roman Law did not develop the general 
principle of Consideration in regard to contract. The 

B 
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enforceability of an agreement depended on its coming 
under one of the recognised heads of contractual obligation 
{causae civiles). Any other agreement was termed a pactum 
and was not as a rule actionable, whether there was 
valuable consideration in the English sense or not. In 
later Eoman Law certain pacts were made actionable 
{pacta vestita) although not involving valuable consideration . 
on the part of the promisee, e.g.^ the pactum dc constiiuta 
pecunia and the ptacUm douationis, 

(b) Asportation was not essential to theft in Roman Law. 
It was sufiBcient if there was a fraudulent dealing (con- 
treotatio) with the thing or the use or possession thereof in 
any way with the object of gain (lucri faciendi gratia). 

(c) The Roman Law was the same if the materials were 
supplied by the workman ; it would be locatio conductio if 
the materials were supplied by B. [J. III. 24. 4]. 

394 . (1) A . gives to his son Titius the %ise of his farmlmise 
for life, 

(2) A, lends to Gains a horse tvUhout remuneration, 

(3) A, lends an ox to Sempronms on condition that 
Sempronius lends his ox to A, 

(4) A, lends a horse to Mcevius for one aur'etis a iveek, 

(o) A, lets a farm to Mcecius for ten aurei a year, 

( 6 ) A, permits Quintus to occupy a house withoxit payment 
during A,'s good pleasure. 

State with reference to each of these transactions the nature 
of the right or rights that arise, 

1. Titius has the usus of the farmhouse. He may use 
vegetables, hay, timber, etc., for daily needs but no more. 
He can dwell in the house with his family and, probably, 
can receive guests. He has no power of calieiiation, and 
cannot in any way alter the character of the house. 
2, Conmodatum, 3. Innominate contract. Having received 
the loan of A.’s ox, Sempronius is bound to lend his ox 
to A. 4. Locatio conductio rei, 5. Locatio conductio reu 
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6. Prccarinm. Qaiutus can use the house uiiHl retjuested by 
A. to give up possession. 

395. A.D. 300. .4 client^ AiiluSy consults you on the follow- 
mg mMters. Gke him a general account of his legal position 
in each case : 

* (a) He and Balhus have just become cosureties {jvle- 
iussores) for Cains iviih regard to a debt due from 
(Jains to IJavus. 

ib) He has discovered that a slave, Eutychus, rccvnihj 
purchased by him from Cains, is the author of 
certain scurrilous lam 2 )oons on Mcerins and the wife 
of Mcevius, * which were published about a> year 
previously. He thinks Caius can be shoivn to have 
known of this at the time of the sale ; there was no 
express warranty given with the slave. Mcevius is 
now dead, having appointed as heir Davus, the 
father of his (Mcevius f wife. 

(c) fie {Aldus) recently incurred much expense in damming 
a rircr which would otherwise have overfioived on 
to the land of Gains, to its great damage, Caius 
was absent at the time, lie has now returned, and 
laughs at Auliis' claim to be recouped his expenses. 

(a) If Davns sues him he can claim the beneficium 
divisionis, requiring Davus to divide his claim between him 
and Balbus, provided the latter is solvent. If he pays the 
debt, he is entitled to have all securities and rights of action 
in respect of the debt transferred to him (beneficium ceden- 
darum <v ' t ion u m ) . 

(h) He can recover any damage he incurs through non- 
disclosure on the sale in an action ex empto (D. 19. 1. 4. pr.). 
He can also apply to have the sale rescinded on tlie ground 
of fraud. If the sale is not rescinded, he is liable to noxal 
actions iniuriarum at the suit of both the wife of Msevius 
and Davus (as paterfamilias of the wife), unless a full year 
(annus utihs) has elapsed since their rights of action 
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accrued. Maevius having died, his right of action lapses 
and does not pass to his heir, the action being penal. 

(c) He can recover the expense he has incurred by bring- 
ing an actio negotiormn gestorum against Caius. 

396. Advise A, in the follmoing circumstances : 

(1) He is a farmer wishing to raise money on his imj^le-^ 

ments {which he wishes to continue using) and on 
his crops {which are not yet mature), 

(2) He is a surety { fideiussor), and the creditor is suing 

him, although the imncipal debtor is solvent, 

(3) He has been blinded in one eye through the negligence 

of a friend's toife, 

(4) He has been the victim of a btirglary. He recognised 

the burglar as the slave of a friend, and saw him 
steal valuable jeioellery ; but, being afraid, he 
pretended to he asleep and let the slave make off 
ivith the plunder, 

(1) A. could, by informal agreement, constitute a hypothec 
over his implements and crops as a security. The implied 
hypothec of the landlord would, however, be entitled to 
priority. 

(2) He could require the creditor to divide his claim 
among the solvent co-sureties (if any) and himself (bene- 
flcium diYisionis). In the time of Justinian, he could 
require the creditor to sue the principal debtor first 
(benefloium ordinis). If he paid, he could require the 
creditor to hand over all securities and transfer his rights 
of action against the principal debtor and the other sureties 
(benefloium cedendarum actionum). 

(3) He could bring a utilis actio based on the lex Aquilia 
against the friend's wife (D. 9. 2. 13. pr.). The husband 
would not be liable (unless the wife were in his manus, 
which had disappeared in later Boinan Law). 

(4) He could bring a noxal action furti nec manifesii 
against the friend (see D. 47. 2. 7), but the latter could 
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escape liability by surrsndcrirg tne slave. It was not a case 
of furlum mamfcMum unless the thief was sei*:ed, or son.e 
attempt umde to seize the thief, at the time ot the theft. 


387* A. jnuchasca land from B. and enters into 2 > 08 $ession 
and uses the yrodiice, TJie laiul really belongs to 6\ Discuss 
A.'s position. 

In Homan Law, the vendor did not undertake, apart from 
special stipulation, to transfer the ownership. He was 
only bound to assure quiet possession of the property sold. 
A., therefore, cannot sue B. on a breach of warranty of 
title, but he can claim compensation if evicted from 
the land. It was*iisual in such contracts to stipulate 
for the payment of a penalty, to be paid if eviction took 
place. C. can recover the land unless A. has acquired it by 
usucapion. As A. is bond fide possessor, (h has no claim 
against him for the produce already consumed. 


398. State with precision the extent of liability of a master 
for delicts committed by a slave, and of a paterfamilias for 
the delicts of those under his jmtestas. 

In both these cases the master or paterfamilias was liable, 
but ill satisfaction of judgment he could hand over the slave 
or son to the injured person as iKKia. The lurxal action as 
regards children had liecome obsolete before the time of 
Justinian ; and instead, an action could be brought against 
the child under potestas for delicts, and the father was com- 
pelled to pay the damages to the extent of the peculium, 

• 

399. Explain Novati<\ Intercession Ej'promissio^ Acce 2 )ti^ 

latio, Expensilatio, Stipulatio Aijuiliana, ^ 

Novatio was the dissolution of one obligation by the 
creation of another differing from the original either in its 
form or in its parties, eaj., substituting a new creditor or 
debtor. Justinian enacted that novation should not take 
place unless the paYties so intended. Expromissio. A new 
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debtor might with the creditor’s consent be substituted, 
even without the consent of the old debtor, just as a third 
party could pay the debt without consulting the debtor. ’‘If 
the consent of the old debtor w’ere not obtained, the new 
debtor was called expromissor and the proceeding expro- 
viissio. If the old debtor consented, the new debtor was 
delegatus and the proceeding delegatio. Intercessio : was* 
a general term indicating any undertaking by one person of 
the liabilities of another. If he were substituted for the 
principal debtor by novation he was called an expromissor. 
If he were added as surety to the principal debtor, he was 
called an adpromissor. Intercessio included both these pro- 
ceedings. Expensilatio was an entry* in the ledger {codex) 
of a creditor of a sum of money stated to be advanced to a 
debtor. This entry, when made with the consent of the 
debtor, constituted a contract litteris. Stipulatio Aqui- 
liana. (Bee 238). 

400. Explain the meaning of Factum, Ohligatlo Be, Per- 
mutatio, and Obligatio Ex Delicto. 

Pactum was an informal agreement not coming under 
any of the recognised heads of contract and consequently 
not enforceable by action ; but giving rise to a naturalis 
obligatio and thus available as a defence or set-off, or to 
support a mortgage or suretyship, Obligatio re was an 
obligation based upon the fact that one person had received 
a thing by delivery, which he was bound to deal with 
according to the purpose for which it was given him ; or 
upon the fact that the one party had done all tiiat he 
contracted to do and there was a duty on the other to 
perform his part of the bargain. In other words, an ohli- 
gatio re was a contract based on part performance. Such 
contracts were commodatum, depositum, jrignus, and 

the innominate contracts. Permutatio, or exchange, was 
an innominate contract, by which one party agreed to give 
a thing, other than money, in exchange for something to be 
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transferred by the other cont -acting party. The delivery of 
the thing by one party created an obligation on the other, 
enforceable by actio in factum j.mscriptis verbis, to perform 
his part of tlie agreement. Obligatio ex delioto wab an 
obligation arising from a wrong done, either to person or 
to property, under such circumstances that the law imposed 
a duty on the wi*ongdoer to pay a penal sum to or to com- 
pensate the person injured, or, in some cases, both to pay a 
penal sum and to compensate the person injured. 

401. Explain the following : Fundus Inslructus, Dies 
Venit, Legatum Nominis, Qiiarta Antonina, 

FunduB instructns is a farm with all its furnishing, 
including instruments of husbandry, stock, furniture, and 
all things placed there for use or convenience. 

Dies venit : the day when the performance of jin obligation 
may be demanded. Legatum nominis : a legacy of a debt 
due to the testator. Quarta Antonina. The arrogator of 
an ivipuhes, if he emancipated or disinherited the arrogated 
■without just cause btdorc he attained puberty, was obliged 
to bequeath him one fourth of his property; otherwise it 
could be claimed from his heirs. 

402, Explain the fullmving passages from Justinian's Insti- 
tuces : (a) “ Children, ichcthcr natural ^ r adoptive, are only 
very rarely able to compel their parent to release them from 
his power," ifj) “^1 legacy may be given not only of things 
belonging to the testator or heir, but also of things belonging 
to CL third person" (c) A stipulation has been invented, 
commonly called Afjuilian, by which an obligation of anykiml 
whatsoever can be clothed in stijMlation form, and then 
extinguished by accept ilation." {d) “ Theft is not confined 
to carrying away the property of another with intent of 
appropriation," 

(a) The only cases in which a child could compel tho 
father to emancipate him or her was in the case of the 



272 


Miscellaneous. 


prostitution of a daughter, or the abandonment of a child 
by the parent, or when an arrogated impiibes could show, 
when he had attained puberty, that the arrogation was 
unfavourable to him : he could then demand a return of his 
property and his emancipation. (See 64.) 

(6) In the case of a legacy of a thing belonging to a 
third person it was obligatory on the heir to buy the thing * 
bequeathed and to hand it over to the legatee, or, if it could 
not be bought, to pay its value. But there was no such 
obligation on the heir if the thing were not capable of being 
bought, i.e., was a thing extra nostrmu patrhmniiimy and he 
was not bound to pay its vakie. The rule only applied when 
the testator knew that the property belonged to some one 
else, and the onus of proving this lay upon the legatee. 
(J. 2. 20. 4). 

(c) (See 238 .) 

{(1) Theft included more that this : it included any 
dealing with the property of another against his wishes. 
It is defined as being the fraudulent dealing with a thing 
itself, or with its use, or with its possession, with the object 
of gain (lucri faciendi gratia). The borrower who applies 
a thing to a purpose other than that for w’hich it is lent, 
knowing that he is acting contrary to the wishes of the 
lender, is guilty of the theft of the use : so are the depositee 
and creditor who use the thing deposited or pledged. The 
debtor who fraudulently takes away the property he has 
pledged with his creditor is guilty of a theft of the 
possession of the thing. 

c 

403 . The follow hig are passages from text-books on English 
La'w, Consider whether they ivonlcl be at all true of Homan 
Law as it stood in the time of Justinian : (a) “ The law may 
be thus stated: once a bastard always a bastard." (b) **A 
mart may devise the whole of his chattels . . . freely " 

(i.c., loitJmit considering the claims of his children), (c) “ A 
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jfcrson entitled to the possession of lands does no wrong io the 
person xvrongftdly tn possession by eniering upon hiri ; aiul it 
is said that by the old Common Lai f\ he might have entered 
by force. But forcible entry is now an offence under tho 
statute of 5 Rich. JL . . . the offence is equally com- 

mitted whether the jwrson who enters by force is entitled to 
possession or not.'' 

{a) This would not be a correct statement of Eonian Law 
in the time of Justinian. A child born of parents who were 
not legally married could be made legitimate, eiilier oy 
oblation to the curia^ or by the subsequent legal marriage 
of the parents (legitimatio per subsequens matrimonmni)» 
or by iinpei-ial rescript, which last was introduced by 
Justinian to meet the case where one of the parents was 
dead, so that subsequent marriage was impossible. (See 
48 .) 

(6) This statement would not be true of Roman Law. 
The testator was bound, in the time of tJustinian, to insti- 
tute or expressly disinherit all his descendants through 
males, whether alive or en venire sa mtre; otherwise the 
will could be set aside. Resides this, the testator was 
bound to make provision for his children equal to a fourth 
part (portio legitima) of what they would have taken on 
intestacy. If he failed to do this, the will miglit be attacked 
by an actio de inofficioso, if nothing were left to the 
children ; or, if something were left, the actio in supple- 
mentum legitimse might be brought to claim the difference 
between what was actually left by tlie will and the portio 
legitima. .Justinian allowed these actions to be brought by 
children or grandchildren who had been unjustly passed 
over in the will of their mother or maternal grandfather ; 
and, when the testator had no children, by parents ; also 
by brothers and sisters (consanguineous or uterine) of the 
testator where iurpes personce iiad been preferred to 
them. 
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(c) The provisions of Eoman Law on the subject were more 
stringent. By a constitution of the Emperors Valentiniaii, 
Theodosius, and Arcadius, forcible entry was forbidden under 
the penalties that, if the property really belonged to the 
person who entered by force, he should forfeit it, and if he’ 
were not the owner, he must make restoration, and also pay 
its value. Prior to this, the praetor had compelled the restora- 
tion of the land taken by violence by the Interdict called unde 
vi. The lex lulia de yi, passed about the time of Julius 
Caesar or Augustus, punished the offender with deportatK 
if he used armed force, or with the confiscation of a third 
of his property if he entered forcibly but without arms. 

« 

404 . Advise X. in the folloiring cases, assuming him to he 
a Homan citizen living in the time of Gams : {a) X. and Y. 
agreed to exchange horses. X. is ivllling to 'perform his 2 )art 
of the bargain, hut Y, refuses to perform his. (h) X. and 
Y. agreed to exchange horses. X. delivered his horse to Y., 
and the horse died sho'^tlij afterwards. Y. now declines to 
deliver his horse to X. (c) 31. borrowed a horse from N. and 
died. The horse was found in 31.' s stables by P., who teas 
31.' s heir. Six months afterwards P., bona fide thinking the 
horse had belonged to 31., sold it to X. After X. had 
2 fossessed the horse for nine months, N. claimed it. (d) A 
valuable slave belonging to X. has been killed through the 
negligence of Z. It has just been discovered that Y., tvho 
died a feio weeks ago, had instituted the slave in question as 
his heir. 

(a) X. cannot compel Y. to perform his p‘art of the 
bargain unless and until he, X., has actually delivered his 
horse to Y., because the contract of exchange (permutatio), 
is not binding until one of the parties has performed his part 
of the agreement. 

{b) X., having performed his part of the agreement, is 
entitled to have it performed by Y., and can sue him for 
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the horse to be exchaiig^f^ or for damagr^s (actio in faotuni' 
prsescriptis verbis). 

(c*) X. obtained the horse bond Jide and ex iusta causa. 
and the acquisition \Yas not tainted in any way. The only 
question is, therefore, whether he is entitled to count the 
six months’ possession by P. It is generally admitted that 
he was entitled to do so in the time of Gains, as he certainly 
was in the time of Justinian. That being so, X. has become 
quiritary owner by usuoapio, and can successfully resist 
N.’s claim. 

(d) X. is entitled to sue Z. under the lex Aquilia for the 
highest value of the slive during the preceding year. In 
assessing this value he will be able to take into account not 
only the value of the slave, but also the value of the inheri- 
tance which he has lost through the slave being unable to 
accept. 

405 . If you see any inaccuracies as to llonuni Iaiw in the 
followimj passagesy point them out : 

(a) “ The Homans were also wont to set aside testaments 
as being inofficiosUy deficient in natural duty, if then disin- 
herited or totally passed by {without assigning a true and 
sufkient reason) any of the children nf the testator. JJut if 
the child had any legacy, though ever so small, it was a proof 
that the testator had not lost his memory or his reason, which 
otherwise the latu presumed : hut teas then supposed to have 
acted thus for some suhstautial cause ; and lu such case no 
querela indfficiosi iestamenti was allowed. Hence probably 
has arisen that groundless vulgar error, oj the necessity of 
leaving the heir a shilling or some other express legacy, in 
order to disinherit him effectually : whereas the Law of 
England makes no such constrained suppositions of forget^ 
fulness or insanity ; and, therefore, though the heir or next 
of kin he totally omitted, it admits no querela inofficiosi.'' 
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(b) “ The clerical chancellors of those times, [viz., 
Edward III,] held [ttses] to be fideicommissa and binding 
in conscience ; and therefore assumed the jttrisdiction tvhich 
Augustus had vested in his preetor, of compelling the execution 
of such trusts," 

(c) ** The preetor Gallus Aquilius had devised a formula 
by which it became possible effectually to institute a grandson 
by a son, loho, though born after the execution of the will, 
became the suns heres of his grandfather, in consequence of 
the death of his {the grandson's) father during the lifetime 
of the testator," 

(d) If a testator desired to (Jisinherit other piostimi 
{daughters or grand-children), an e.xheredatio ‘ inter ceteros ’ 
— in other words, a tacit exheredatio, not expressly mentioning 
the iwstimi in question — was sufficient." 

{a) This is incorrect as to the law prior to Justinian. 
The querela could be brought whenever the legitima portio 
(one fourth of what v’oukl have accrued to a child on 
intestacy) had not been left by the will. It would be a 
correct statement of the law in Justinian’s time, but it 
should be added that if a legacy not amounting to the 
legitima portio had been given, an actio in supplementum 
Icgitinice could be brought to claim the deficiency. 

[b) This is substantially correct, subject to the criticism 

that a regular jurisdiction for the enforcement of trusts 
did not arise until later, probably in the reign of Claudius. 
Augustus only caused trusts to be enforced in some special 
cases [see J. II. 23. 1]. « 

(c) This refers to postumi Aquiliani. The. formula in 
question provides for the institution or disherison of children 
of a son born after the testator’s death, the son having 
died in the testator’s lifetime. The above passage is 
inaccurate in gtating the rule as applying to grandsons born 
after the execution of the will. 
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(d) In the time of Justinian all descendanos had to be 
expressly instituted or disiniiented nommati ^i. Prior to 
Justinian the rule was as stated in the passage. 

. 406. In May, 1902, a case from Natal came btfore ihe 

Judicial Committee of the Privy Council [Douglas 
Bander & Co,, fj, E. [1902] A, C,], in 'which the plaintiff 
alleytd that, though he was barred by lapse of time from 
bringing the actio redhibitoria and the actio quanti minons, 
ytt he could bring the actio doli. State (1) what you knoto 
of the actio doll, and (2) what lapse of time barred each of the 
other two actions ? 

(1) The aotio doli^ introduced by Aquilius Gallns 
(Prietor b.c. 65) lay against any one, who by his fraud had 
induced the plaintiff to alter his legal position and therel)y 
incur loss, for indemnification for the loss sustained or for 
rescission of the transaction or both. It was a subsidiary 
action and could only be brought if no other remedy was 
applicable. 

(2) The actio redhibitoria was barred after six mouths ; 

the actio quanti minoris after one year. 

407. Sempronius sells to Titius a slave and a horse. After 
being delivered to Titius, but before Titius has paid for him, 
ihe slave runs away and comes into the possi ssion of Mievius, 
The horse is stolen from Bempronius' stable before delivery to 
Titius, What steps may either Sempronius or Titius take 
for recovery of each of these objects, and, if they cannot be 
recovered, ^who bears the loss ? 

The property in the thing sold did not pass in Roman 
Law until the price was paid, unless credit was given or 
security accepted. If credit has been given, Titius can 
bring a vindicatio to recover the slave from Mffivius. 
Otherwise, Sempronius is the person to . sue ; and, on 
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payment of the price, must assign his right of action 
to Titius. The horse being still undelivered, the property 
is in Sempronius. He can bring the actio furti, the actio 
ad exhibendum^ a vindication or a condictio fiirtiva. On 
payment of the price he must assign his right of action to . 
Titius. 

The risk passes to Titius as soon as the agreement -is 
made. Hence, the loss, in case the articles cannot be 
recovered, falls on him, unless Sempronius, in the case of 
the horse, had not taken proper care ; in which case th^* 
loss would fall on Sempronius. 

408 . Mavius drives off by force tlis cattle of Seminoniunn 
7vhic]i he claims as his oiim, and strikes and abuses the bailiff 
or Sempronius, tvlio tries to protect them. Meantime Stichus, 
Mcevius' slave, steals a bag of corn belonging to Sempronius. 
To lohat amount of redress is Sempronius entitled in respect 
of these xorongs ? 

Sempronius can i*ecov'^r his cattle from Maevius and also 
their value, because of the forcible taking, although under 
a claim of right [see J. IV. 2. 1], He can claim under the 
Lc.c Aquilia for any damage to his bailiff and also in respect 
of iniuria, if Mievius intended an insult to himself. He 
can also bring the noxal actio furti in respect of the theft 
by Ma 0 vius’ slave, but the latter, in this case, can escape 
liability by surrendering the slave. 

409 . Advise A. in the folhiving circumstances : 

(1) A. agreed to lend B. a sestertius, hut by mistdke handed 
to him in the dark an aureus, a gold coin worth ahoxit a 
hundred times as much. B. also did not discover the xnistake 
at the time ; hut after discovering it, he spent the aureus, and 
denied that there had been any mistake. 

( 2 ) . 4 . bought a saddle from C., which, as a matter of fact, 
had been stolen from B. The next day B,, seeing the saddle, 
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demavded U back jrow A., and on A/s refusal to restore it, 
seized it by force and carried it away, 

(3) B. cut the cable by which A/s ship was inoov'^d, so that 
the ship drifted out to sea and teas lost. 

(1) This, in Eoman Law, was theft. It was not neces- 
sary that the taking of the thing should be fraudulent (as 
in English Law) ; it was sufiBcient if there was a fraudulent 
dealing {contrectatio) with the thing, its use or possession, 
with the intention of obtaining some advantage (lucri 
faciendi gratia) : Hence, A. could bring the actio furti and 
a oondictio furtiva against B. 

(2) A. could claim restoration of the saddle, since by 
resorting to force, B. foAeits his property (see J. IV. 2. 1). 

(3) A. could recover damages in an actio in factum 
based on the Lex Aqidlia. 

410. Consider the legal position of the parties in the 
foUoioing cases : 

(a) A. pays B, 10 aurei, erroneously thinking that he owes 
B. that sum. B. takes the money under the same mistake. 

(h) The same, except that B. knows of A* s. mistake. 

(c) C., in the time of Justinian, rightly claims layid of 
which D. is in possession ; and, as D. null 'not (juit, C, 
forcibly ejects him. 

(d) E. {same date) is staying at F.'s inn, and his horse is 
injured oioing to the negligence of F.'s new ostler. The ostler 
has come to F, with a good cluiracter. 

(a) B. k under a quasi-con tractual obligation to i-estore 
the money. A. can enforce this l)y a condictio indebiti. 

{h) B. is guilty of theft. A. can bring the actio furti for 
the penalty ; and also the condictio furtiva to recover the 
money. 

(c) D. can recover possession of the land.^ C. forfeits his 
property through using force (see J. IV. 2. 1). 
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(d) If the ostler be a slave, a noxal action under tke 
Lex Aquilia would lie against F. If the ostler be a free 
servant, then, as it is not a case of dohis or furtum (in 
which case F. would be liable quasi ex delicto), the remedy 
is an action in factum on the quasi -contractual liability of 
an innkeeper to keep the guest’s property safe and un- 
injured [see note in Moyle to IV. 5. 3]. 

411. State generally the doctrines of Roman Laiu — 

(a) When the party instituted heir was a slave {either vf 
the testator or a third party) ; 

(b) Whe7i one of the parties to a contract was a slave ; 

(c) When one of the parties conx^ryied in a delict was a 
slave. 

(a) When the party instituted heir was a slave of the 
testator, ho acquired bis liberty and could not refuse the 
inheritance even though it was insolvent. He was allowed, 
however, to claim the beneficium separationis, i.e., the 
privilege of keeping apart from the inheritance and retaining 
anything he acquired by his own exertions after the death 
of the testator. 

When the party instituted was the slave of a third party, 
he could only accept the inheritance under the direction of 
his master, and if he entered on the inheritance he acquired 
it for his master. 

(b) When one of the parties to a contract was a slave, the 
general rule of the ius civile was that the master could take 
the benefit of the contract but incurred no liability under it. 
But certain actions wCre introduced by the Prjetor^by which, 
according to circumstances, the master might be made liable 
to the full extent or to the extent of the pecidium and any 
profit derived. (See 367). 

(c) When a slave ’svas concerned in a delict a noxal action 
lay against the. master. He could escape liability by sur- 
rendering the slave. 
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412. Seius is driving one d-ay in Home toith reins which his 
coachman has often told him are 'not strong enough to hold 
his horses. The horses arc frightened hy the falling masonry 
of a house lokich Tithes is talcing down, though he has been 
ordered hy the JSdile to discontinue loork during the daytime ; 
they break the reins, holt, and run over and kill a slave who 
is a member of a troupe of dancers belonging to Mesviu^. 
Explain the legal princigdes involved in this case, and^ 
consider what remedy Mcevius has, against whom, and what 
would he the measure of damages, 

Msevius is entitled to recover damages for the loss of his 
slave, against both Seius and Titius, both being guilty of 
negligence. The meaSure of damages will be the value of 
the slave and the loss incurred through the depreciation in 
the value of the troupe of dancers through liis death 
[J, IV. 3. 10]. The action against Seius would be a utilis 
actio under the lex Aguilia, as the injury is not done 
corporc. The action against Titius would be in factum 
(D. IX. 2. 29. 5). Seius and Titius are liable in soUdum ; so 
that what is recovered against one would go in reduction of 
the damages against the other. Seius, on account of his 
contributory negligence, could not claim to be indemnified 
by Titius. 

413. Advise in the following cases : 

(а) Your client has complained to Aulus, a neighbour, 
concerning the insecure state of one of Aulus' buildings ; your 
client is apprehensive that if the building falls it will injure 
valuable j^operty of his, Aulus declvies any consideration 
of the matter, 

(б) Your client is going to lend money at interest to Balbus 
{who is siii iuris, and of full age) ; he wants to know how to 
bind Balbus to pay the interest, lohether there is any limit to 
the amount of interest that he can charge, and how, if at 
all, to secure that arrears of interest shall themselves carry 
interest, 

K.L. * T 
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(c) Your client complains that a neighhoiir, Caius, in 
thinning a ivood through tohich the boundary of their estate 
passes, has {whether intentionally or not he cannot say) cut 
trees really belonging to your client and carried them aivay, 

(а) He should summon Aulus to appear before the 

Praetor. The Praetor, on the probability of damage 
ensuing being proved, would require x\ulus to enter, into 
a stijmlatio undertaking to be responsible for such damage 
(stipulatio damni infecti). If he refuse the stipulation, 
the complainant would be put into possession. ' 

(б) He must expressly stipulate for the payment of interest 
by Balbus. In the time of Justinian the limit of interest in 
business loans was 8 per cent., in maritime loans 12 per cent., 
and in ordinary loans 6 per cent. Previously, the limit of 
interest had varied from time to time, but was usually 
12 per cent. In the time of Justinian compound interest 
was prohibited. It had previously been provided for by an 
agreement that the interest should be added to the principal 
and so carry interest. 

(c) If Cains knew tliat the trees were not his property he 
would bo liable for theft. Cutting down trees, when done 
fraudulently, was also a special offence under the 
XII. Tables. In the absence of fraudulent intention, i.e., if 
the cutting of the trees was merely duo to w^ant of care on 
the part of Cains, he would be liable for damnum iniuria 
under the lex Aquilia. 

414 . State any Titles of Boman Laic tohich were framed 
(a) in order to maintain the numbers of the free pioimlation, {b) 
in order to protect creditors from prejudioe by. reason of 
improper alienation of pt^operty on the part of their debtors. 

(a) The Leges lulia et Papia Poppcea (a.d. 4 k a.d. 9), 

imposed disabilities on unmarried persons (ccslibes) and 
married person's without a legitimate child living ; and gave 
great advantages to women having the ius liberorum {i.e,. 
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free-born women having threu childreii and freed-'woiuer 
ha ving four). These laws were passed by Aiiguslns witV. the 
object of checking the decrease of the free population arising 
from the corruption of society at that period. 

(b) The Lex .£lia Sentia (a.d. 4) prohibited rnamnnis- 
sions of slaves in fraud of creditors. Conv(*yancei or other 
transactions in fraud of creditors could he avoided by the 
creditors. To recover property fraudulently alienated the 
creditors had the actio Pauliana in rem (J. IV. G. G). 
They also had an actio Pauliana in personam to rescind 
fraudulent transactions with the debtor or to recover 
damages on account of such transactions. There was also 
an Interdictum Frau jatorium, ilic precise nature of which 
is obscure. 

418 . Illustrate the J/ostile attitude of Homan Law towards 

(a) imp'atitudc, {h) prodigaliti/, (c) neglect of the. claims of 
relationshq), {d) celihacy^ [ef wrougful [though not crimiual) 
enrichment at another's erpcnse, 

[a) A fiiiusfamil'ias might forfeit his independence, or a 
freedrnan his liberty, by ungrateful conduct. Ingratitude on 
the part of the legatee \vas soinetiines held to involve an 
implied revocation of a legacy. 

[b) Prodigals were iiiterdicted from the managei)>ent; of 
th(*ir property, a curator being ap};oiuted to administer it. 
They w^ere also disabled from making a will. 

[c) A wdll excluding or omitting, without reasonable cause, 
children, or ascendants (in default of children), or brothers 
and sisteis (where a twrpis persona had Ijeoii instituted heir) 
could be attacked as inofficiosum. (See 275 .) 

(rZ) An unmarried person between the ages of twenty and 
sixty was disabled from taking any benefit under a will 
unless related to the testator within the sixtii degree. 

(e) Money paid which was not due uifder a legal or 
natural obligation could be recovered by a condictio indcbiti. 
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Where property had been transferred under a contract and 
the other party refused or was unable to carry out his 
obligations, the property or its value could be recovered by 

a oondictio causa data causa non secuta. 

416 . Advise on the legal postion of Seius in each of the 
folloioing cases : 

(a) Seius orders a dozen flasks of Falernian wine without 
anything being said either by himself or the shopman as to 
the price, and the wine is delivered accordingly. 

(b) Seius, to show his contempt for Titius, gives Pamphilus, 
the slave of Titius, a box on the ear, • 

(c) Seius borroivs a horse from Titius for a ride, biit takes 
it out hunting. 

(d) Seim finds a ring belonging to Titius and tries to 
restore it to its owner, hut not finding Titius at once, alters 
his mind, conceals the ring and determines to keep it for 
himself. 

(e) Seim, in the time of Justinian, honestly hut erroneously 
thinking a house belonged to him, forcibly enters and takes 
possession of it. 

(a) As no price is fixed, there is not a contract of sate, 
The transaction gives rise to an innominate contract {do ut 
des), which can be enforced against Seius by an actio in 
factum prmscriptis verbis. Alternatively, the shopkeeper 
may claim the restoration of the wine or its value by bring- 
ing a condictio causa data causa non secuta. 

{b) Titius may bring the actio iniuriofrum on account of 
the insult to himself. 

(c) Seius is liable for furtum if he made use of the horse 
fraudulently. Otherwise, he is only liable to an actio com- 
modati for any damage done to the horse. 

(rf) Seius may be sued for a penalty of double the value 
{actio furti nec manifesti ) ; miditcomlictio furtivavfi)! also lie 
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against him for restoration of the ring. An aotlo ad 
enhibendum can also be brought to obtain production ol 
the ring. 

(e) Seius must restore possession to the person he has 
dispossessed and also is liable to a penalty equivalent do the 
value of the house. (See J. IV. 2. 1). 

• 

417 , Titius has received a ring in pledge^ has borrowed a 
horse and ten aurei in money, and has ])romised by stipulation 
to deliver a flock of sheep to Gains. A fire breaking out on 
his farm, all these objects are destroyed, mwt, if any, is 
his liability in respect of each of them, or what must he prove 
to clear himself from liability ? 

If Titius can prove that the fire was due to accident and 
that he was in no way to blame, he is under no liability in 
respect of the ring or of the flock of sheep. As regards the 
money, the contract being mutuum, he is still liable to 
repay the sum lent. 

418 * Explain the nature of the legal relations arising in 
the folloiving circumstances : 

( 1 ) Titius pays a sum of money into his account at his 
banker's. 

(2) Lucius and Semyronius are joint bigatces oj a farm, 
Lucius has gathered the crops for the year, but refuses any 
share to Sempronius. 

*(3) Seius is in negotiation with Gains for the purchase oj a 
horse. Gains sends a horse to Seius for trial for a tveek, the 
jnice being five aurei. 

(4) Paulus at the reguest of Titius lends fifty aurei to 
Lucius. 

(1) This is a contract known as dopositum irrejulard, 
a species of loan. The banker is not bound to restore the 
specific coins, but only to pay Titius an equal sum on 
demand, (See 176 .) 
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(2) Lucius and Bernpronius are co-owners. Lucius can 
enforce division by an action communi dividundo. 

(3) This is a sale subject to a suspensive condition. 
There is no contract until Seius expresses his approval of 
and agrees to take the horse ; but he is liable for any 
injury or for the loss of the horse, if clue to his negligence. 

(4) This is an instance of mandatum qualificatum; 
Titius becomes a surety for the repayment of the sum by 
Lucius, and in default of repayment by Lucius is liable in 
an actio mandat i. 

419 . In Wright v. Samuida [(1793), 2 Phill. Eccles. Rep.^ 
p, 269] Sir William Scott mid, in qrgument : ^'According 
to the Roman LaWy agnatione postumi vet quasi-postumi 
rimpitiir testamcnium — on the death of the child the will 
revived if qiiasi’jiofitnnins onlj/y that is, though not strictly 
by the civil law, yet dabaiur possessio secnndwn tahiilas by 
the Fnetorian Law {Voei ad Dig. 28).'' 

Explain (a) ]fOstumus ; {h) q nasi- po sin mns ; (c) bonorum 
possessio secundum iahiilas. 

{a) A child born after the father's death. 

(6) A person who became a suns hcrcs of a testator, after 
the making of his will, by the death or capitis diminutio of 
his father during the lifetime of such testator. [The lex 
lunia Vidleia allowed such persons to be instituted or 
disinherited in a will.] 

(c) The grant of possession of testator’s estate by the 
Praetor to the persons named as heirs in a properly executed 
will, or a will informal through omission of the mancipaiio, 
but complying with prsetorian requirements, i,e\ bearing 
the seals of seven witnesses. * 

420 . Give illustrations from Justinian's Institutes of rules 
of lato derived from (a) the ^Ediks' edict, {b) Imperial edicta 
or rescripta, , 

(a) From the /Ediles’ edict — 

(1) Warranty against secret defects implied in a contract 
of sale. 
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(2) Warranty against eviction in contract?^ of sale r.ad of 

hiring. 

(3) The rule making it penal to bring dangerous animals 

on to the public roads [J. IV. d. 1]. 

(h) From Imperial cdicta or rescripta — 

(1) The rules settling the incidents of Emphyteusis, 

« [Zeno.] 

(2) The rule as to Icssio emrmls, [Diocletian,] 

(3) The hcneficium divisionis, [Hadrian.] 

(4) The beueficiiwi ordiitis. [Justinian.] 

421 . Give an account of the disabilities dependent on sex 
in lioman Laxo. Ilofb did Roman Laxo differ from English 
Laic in its treatment of Prodigals ? 

I. So long as the perpetual tutelage of women existed, 
women were under an incapacity to perform certain legal 
acts without the auctoritas of their tutors. Thus, they 
could not alienate res mancijxi belonging to them, nor bind 
themselves by contract,, nor take part in any legal trans- 
action governed by the old ius civile, without the auctoritas 
of their tutors. They could, however, deal with res nec 
mancipi belonging to them, either by way of conveyance or 
contract, without the intervention of the tutor. 

II. Women could not hold public offices [puhlica 
munera ) . 

HI. Women were not as a rule allowed to act as pro- 
curators, uor as tutors/ [Justinian allowed the mother or 
grandmother to be appointed tutors to their children or 
grandchildren if no testamentary tutor were appointed, pro- 
vided they aUstained from re-marriage.] 

IV. Women, not being capable of potestas, could not 
adopt ; nor could they be arrogated, as they had no place 
in the comitia curiata, 

V. Until Justinian’s legislation, women agnates (except 
in the case of a consanguinea) were under disabilities as 
regards intestate succession. 
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VI. The Lex Voconia (b.c. 169) disabled women from 
being appointed heirs where the testator was registered at 
the census as having 100,000 asses or upwards, and pro- 
hibited them from being legatees to a greater extent than 
half the estate. 

VII. By the Sc. Velleianum (about 46 a.d.), women were, 
prohibited from entering into any contract by* way of 
inter cessio. 

In Roman Law, a prodigal might be interdicted from 
dealing with his property or otherwise managing his 
affairs ; a curator being appointed to look after his property 
and generally to act for him. He was also disabled from 
making a will. There are no such provisions in English 
Law. Our law contains no means for restraining a man of 
full age, who is not of unsound mind, from dissipating his 
property recklessly. 


422. WhaU in Homan Law, iccre the rights of rqmrian 
owners ? 

The owners of the adjoining lands were regarded as owners 
of the banks of a river, and had the right to take the fruits, 
cut the rushes, and fell trees ; but, in the case of a public river 
(that is, a river in which the flow of water is continuous as 
opposed to an intermittent stream), this was subject to the 
dominant right of the public to use the banks for purposes 
connected with navigation or passage. Hence it was not 
permitted to throw a private bridge across ' the river 
[D. 43. 12, 4] or to make an unreasonable divei'sion of 
water [D. 43. 20. 3. 1], or to obstruct the navigation of the 
river or use of its banks [D. 43. 12. 1 pr.]. If a river per- 
manently took a new channel, the owners of the lands 
adjoining its former channel acquired property in the 
latter. Also, if an island were formed in a river, the 
riparian owners acquired the property according to a line 
running down the centre of the channel. 
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423. What were tke principal cases in winch a p’*r$yn 
might be represented by another person in a legal aoV> 

In early Eoman Law, representation of one person by 
another, except in the case of slaves or persons in potesiate 
acting on behalf of the master or paterfamilias y was strictly 
excluded. ‘‘Per extraneam personam nihil adquiri imse.** 
“ Si qnis^alii, quam cuius iuri sublectus sity slipnletury nilnl 
agit,'' But a person might acquire property through or 
take the benefit of a contract made by a person in his 
or a slave belonging to or bona fide possessed by him 
or of whom he had the usufruct ; and, after the development 
of the law through the Praetor’s Edict, could in the majority 
of cases be made liable on such a contract (through the 
actions adiectitise qualitatis described in J. IV. 7.). 

It was recognised soon after the time of Gaius that 
possession could be acquired per extraneam personam; 
and this was definitely confirmed by a constitution of 
Severus. Consequently, when delivery became the sole 
mode of transferring ownership, ownersiiip could also be 
acquired by an agent. 

With regard to contract, it would appear that, even in 
the later law, an agent could not act in the name of the 
principal so as to enable the principal to sue directly. The 
agent contracted in his own name and then trunsfe/rrod his 
rights to the principal, who could sue b} an actio utilis, 
Savigny is of opinion that no transfer was necessary, but 
on. seemingly inadequate grounds (see Moyle, p. 507). 
By an extension of the actio institoria the principal could 
be made liable on contracts made by an agoit. 

Kepresentatipn in litigation was allowed generally in 
later procedure, at first by means of cognitors (special 
agents formally appointed for a single action in the presence 
of the other party), and afterwards by jmwurators (general 
agents, for whose appointment no special formalities were 
necessary). Under the older system of legfs actiones repre- 
sentation was only admitted in actions pro 2 )opulo, pro 
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lihcrtate, pro tuteldy actions for theft (under the Lex Hostilia) 
where the injured person was absent or captive or under 
tutelage, and a few other cases under special statutes. 

424. Illustrate from the Institutes the truth of Sir Henry 

Maine s remark that in Roman Laio “ offences ivhich we are 
accustomed to regard exclusively as crimes are exclusivekf 
treated as torts."' * 

Theft; (furtum) and robbery {vi bona rapta) are both 
treated in the Institutes as wrongs against the individual, 
giving rise to civil actions for restitution and penalties. In 
modern English Law they are classed as crimes. In later 
Eomau Law the injured person had the option between a 
civil action and a criminal prosecution. (D. 47. 2. 93.) 

425. Explain the meaning of the following expressions as 
used in Justinian's legislation: Cognitio Extraordinaridy 
Exceptio Dilatoria, Clnrographim. 

Cognitio Extraordinaria. During the period of Formu- 
lary procedure the Praetor reserved certain cases for his 
own cognisance and determined them without reference to 
a index. In these cases the procedure was said to be 
extra ordineviy i.e.y outside the “ ordo " or usual procedure. 
This mode of procedure was gradually extended under 
the Empire, and eventually superseded the Formulary 
procedure. 

Exceptio Dilatoria was a plea objecting to the action 
that it had been prematurely brought or to the* competency 
of the cognitor or procurator of the plaintiff, but.not going 
to the merits of the claim. In the classipal period, the 
effect of a dilatory exception was the same, for all practical 
purposes, as that of a peremptory exception {i.e.y one going 
to the merits), for, if proved, it led to judgment for the 
defendant which would be a bar to a further action. In 
Justinian’s time, it only involved postponement of the action 
or liability to pay costs, or both. 



Miscellaneous. 


2dl 

Chira^raphum was a written acknowledjsjment dobt> 
signed by the debtor only, in use among provincials in the 
time of Gains, in which the debtor, without stating the mal 
ground of liability, merely declared the debt or that he 
would pay a particular sum. It constituted a contract 
littcris and was enforceable by a condictio certi, 

426. 'What teas infamia ? State as many cases as you can 
in which this 'penalty was incurred, and explain its effect on 
the legal position of the person incurring it, 

Infamia was loss of civic reputation. It was incurred b}^ 
persons condemned in a indicium publicum or in a number 
of civil actions involving fraudulent or dishonourable con- 
duct, e.g,, actions on account of theft, robbery, iniuria, and 
fraud, and the actions tutelce, mandaii, depositi and 'pro 
socio ; also the actio fiducice (under the older law). It also 
attached to bankrupts, tutors and curators removed on 
account of fraud, persons discharged with ignominy from 
military service, persons found guilty of usury, wives taken 
in adultery, guardians marrying their female wards under 
age, and persons proving false to their oath. 

Infamia involved serious political and civil disabilities. 
Under the Eepublic the infamis was excluded from the 
suffrage and from holding any office (suifragium et 
honores). The exclusion from public offices was continued 
under the Empire. Infamous persons were disqualified 
frpm acting in litigation on behalf of others and could not 
appoint a cOgnitor or procurator. 

Certain matrimonial disabilities were imposed on them 
by the LexJtd^ade maritamlis ; but these were abolished by 
Justinian. Finally, in many legal transactions infamous 
persons were declared incapable of acting as witnesses. 

427. (I) ** A si^rety has the following privileges : (a) That 
he cannot he proceeded against until the jr^inci^ial has been 
■resorted to; (b) if others have made themselves sureties 
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together with himself, he has the right of dividing the liability 
and escajmtg with 2 ^ayment of his share.*' 

(2) In 1875 L. sued W. in the Cotirts of Cape Colony for 
£45, the price of a diamond ring, the fair 7narketable vahie 
of ivhich was £20 ; he failed on the ground of Icesio enormis. 
Trace the principles of Bonum-Diitch Laio set out in (1), and 
those applied in (2), to their origin in Boman fjaw,^ and 
compare in each case tvith modern English Laxv. 

(1) (a) is derived from the benejicium ordinis (or discxis- 
sionis or excussionis) introduced by Justinian in Novel 4 
(A.D. 539). 

(1) {h) from the beneficmm divfsionis introduced by 
Hadrian. 

In English Law, the surety cannot compel the creditor to 
sue the principal debtor or to divide his claim among the 
co-sureties. He may, however, take proceedings against 
the principal debtor to compel him to pay the creditor,, 
when the latter has a present right to sue and omits to do 
so (termed an action gitia timet) ; and he has a right to- 
contribution from the co-sureties. He can enforce his right 
to indemnity from the principal debtor and to contribution 
from the co-sureties by ])ringiiig them in as third parties in 
any actiou commenced by the creditor against him, or by 
independent action. 

(2) Lsesio enormis. 

By two rescripts of Diocletian, if a thing were sold for 
less than half its real value, the seller might rescind the sale 
unless the buyer was prepared to pay so much in .addition 
as would make the price a fair one. It^ was doubtful 
whether the buyer could rescind the contract, where the 
price was double the value of the thing sold, unless the 
seller agreed to take a fair price. 

In English Law, inadequacy of price or excessive price 
does not affect ‘the contract, unless it is such as to raise 
a presumption of fraud. 
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42 ^. Could a Paterfamuias he steed, at any period of 
Bonian Law, on a contract entered into by his FiJiusfumilias? 

What is meant by saying that the Romans never developed 
a perfect laio of Agency in Contract! How Jar did the 
Roman Law ever go in that direction ? 

A Paterfamilias was not liable under the ancient ms 
Mvile on contracts made by a filiusfaniUias, The Free tors, 
however, gradually introduced a series of actions by which 
the paterfamilias might be held wholly or partially respon- 
sible on such contracts. Where the son acted by the 
express orders of the father, the latter could be made liable 
to the full extent in an action (1) Quod iussu. So also, 
where the son had acted as master of a ship or manager of 
a business with the father’s knowledge and consent, the 
actions (2) exercitoria or (3) institoria could be brought 
against the father. Further, where the son had traded 
with his peenlium, the father could be made liable to the 
extent of the peculixm, and also for any benefit accruing to 
his estate, by the action (4) de peculio and (5) in rem 
verso, subject to a right to deduct any claims ho had 
against the son. Another action available against the 
father in respect of the was ((>) the actio tribu- 

toria, by which the father might be required to distribute 
the peenlium rateably between himself and other creditors 
according to the respective amounts of his own and their 
claims. 

In Roman Law the agent was always personally liable 
oh contracts made by him ; and although, in its later 
developments, the principal could also be sued, the law 
never reached the point attained by modern systems, which 
exempt from* liability a person who contracts as agent 
for a known principal and who does not pledge his own 
credit. 

The nearest approach to a proper recognition of agency 
made in Roman Law was the extension of the actio instil 
toria to all cases of agency (actio quasi-institoria), so 
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that a principal might be made liable on all contracts made 
by an agent within the general scope of his authority. 

429. A Roman citizen considted a jurist concerning the 
making of his will. What advice should the jurist have given 
according as he teas living at the time of {a) Cicero, 
(h) Gains, (c) Trihonian'} 

Be had three sons : (1) Anliis, emancipated tvith^children ; 
(2) Balhus, who had married a wealthy tvoman ; (3) Cains, 
tvho had heeyi adopted by Seius, He had also a married 
danghter, Lucia. He wanted to leave Aulus a large paternal 
estate culled. Villa Tuscana. On Balbus he wished to settle, 
as strictly as possible, a small farm nfkich came to him {the 
testator) through his ivife. He did not ivish to make any 
other provisions, except a legacy to Xenos, an alien. All the 
residua of his property he wished to he divided in the propor- 
tion of two to one between his friends, Numerms and Valens, 
both Roman citizens. 

(a) In the time of Cicero He should make Numerius 
and Yalens co-ln.*irs, Numerius being made hceres ex besse 
and Yalens lueres ex trlente. He should disinherit Aulus 
and Balbus by name and insert a general clause dis- 
inheriting all others, which would include his daughter^ 
and his daughter-in-law, if in his potesias. He should then 
l)equeath the paternal estate, Yilla Tuscana, to Aulus as a 
legacy ; and the farm to the children of Balbus, if he has 
any, and, if he has none, to any other members of testator’s 
family he might desire to benefit, subject to a fusufruct in 
favour of Balbus. He might give the farm to Balbus and 
impose a trust to hand it over to his children, but this 
would not, at that time, have been legally binding. He 
could not give a legacy to Xenos, as the latter had not 
testament if actio. He must take care that Aulus, Balbus, 
and Lucia received at least one-fonrth of what they would 
-be entitled to on^his intestacy. 
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(6) In tilt Ume Qf Gains, Hin tiisposifeions woul5 be the 
same, except that he could bequeath the farpi directly to 
Baibas, subject to a trust in favour of his children and 
remoter issue within limits not clearly defined in the 
authorities. 

He could not benefit Xenos either by way of legac} 
or trust, Hadrian having declared trusts in favour of aliens 
void,* » 

(c) Li the time of Trihonian. He would have to dis- 
inherit all his children, including Caius, noviinatini. He 
must give to each child, Caius included, at least one-fonrtli 
(by subsequent legislation one-third) of what such child 
would be entitled to ii» case of intestacy. He could strictly 
settle the farm by way of trust on Balbus and his descen- 
dants to the fourth generation. In other respects his 
dispositions would be the same as before. 

430 . Senipronius, tvho is sailing from Borne to Alexandria^ 
desires to transfer to Titins a debt of 200 anrei which Heins 
owes him. By what different means may he accomplish this 
object ? 

In the earlier law this could only l^e effected by 
novatio, the substitution of Titius as creditor in place of 
Sempronius; Titius stipulating for payment of the debt from 
Seius, and Sempronius at the same time releasing Seiiis by 
aQceptilatio; or by means of a fresh contract liiteris (nomina 
transcriptitia), Titius entering Seius as his debtor in his 
codex and Sempronius entering up satisfaction of the debt 
in his dodex. In later Koman Law Semproniu.s could 
appoint Titiuft bis agent or procurator (in rem suam). 
Titius would then be entitled to accept payment and give a 
discharge to Seius, or, in default of payment, to sue liim iji 
Sempronius’ name, the condemnation being in uis own 
(Titius’) name [G. IV. 80 and 87J. 
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431. In what cases conld X, sue upon a contract entered 
into between F. and Z. ? 

What toas stlpulatio prceposter a 

In earlier Eoman Law, X. could only sue on the contract 
in his own name if there had been a novation, by the sub- 
stitution of X. as a contracting party : this was really 
forming a new contract. 

Y. could give X. a mandate to sue in his (Y.’s) name and 
then X. could sue as procurator in rem suam, but the 
action would nominally be on Y.*s behalf. Antoninus Pius 
gave the buyer of an inheritance a 7ttilis actio in his own 
name against the debtors of the inheritance, and before the 
time of Diocletian this had been Extended to assignees 
generally. 

Stipulatio prsepostera. A conditional stipulation in 
which the date fixed for payment or performance of the 
promise was anterior to the accomplishment of the condi- 
tion, c.g., “If your ship shall arrive next month from Asia, 
do you promise to-day ? ” Such a stipulation was void before 
Justinian's legislation. He enacted that it should be en- 
forceable as a contract subject to a condition subsequent. 

432. Titius took two of his slaves for a drive in a carriage 
and pair, when through a collision earned by the negligence 
of Seiiis in running into them the whole party were thrown 
over an embankment, Titius himself breaks his leg ; his 
slave Pamphilus, ivho until he lost his arm six months pve- 
viously had been a skilled artist, is killed ; his skive Stichiis 
breaks Im arm, and is laid up for two months under medical 
attendance ; his dog is badly wounded, and one of tfie horses, 
which as a pair ivere worth 300 aurei, though, separately, 
only 50 aurei each, is killed. What rules and principles 
would you apply in ascertaining the damages lohich Titius is 
entitled to recover ? 

He could recover damages by an actio utilis under the 
lex Aquilia for his own injuries and any consequent loss 
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sustained; in respect of the slave Pamphilus he cculd 
recover, by an action under the first section of the lex 
Aquilia, his highest value during the previous year, i.c., his 
value before the loss of his arm ; in respect of Stichus, he 
could recover, under the third section, for medical ex- 
penses, loss of service, and any diminution in his value ; in 
respect of the dog, he could recover, under tlie third 
secti’on, ^y expenses incurred in curing and any diminution 
in value of the animal ; in respect of the horse, he could 
recover, under the first section, the value of the horse 
as being one of a pair, not merely its individual value 
[see J. IV. 3. 9 and 10; and notes in Moyle to IV. 10 and 16]. 
• 

433 . In Digest XXIV, 1. 3. ive ready “ The rule is based 
on the folloiuing ininciple in an oration of the Enqicror 
Antoninus (orationc imperatoris Antomni)^ where he saySy 
* Our forefathers forbade gifts between husband and 
wife. . . ” 

Explain the above phrase. 

Say what you knotv of the rule forbidding the gifts men- 
tioned above and of the influence it has exerted on any modern 
systems of latv. 

The expression “ oration ” was applied to the speech or 
message by which the Emperors introduced pro}>osa]s for 
legislation to the Senate. These orations came in time to 
bj^ regarded as law apart from the scnatusconsuUa embody- 
ing the proposed enactments. 

The rule inferred to is ascribed to custom. Gifts between 
husband and wife do not appear to have been prohibited by 
the Lex Cincia (b.c. 203 ?) and the prohibition in question 
is probably du5 to a usage of later growth. It is perhaps 
connected with the disappearance of maims y as the effect of 
gifts to the wife by the husband, or vice versUy after the wife 
ceased to come into the husband’s power, would be to 
diminish property over which their respective agnates had 
claims. Ulpian gives as a reason for the prohibition, 
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** lie mutuo amove invicem spoliarentur” Africanus is 
quoted by Paul as giving as a further reason, that gifts 
.might be extorted by threats of divorce. The prohibition 
did.not extend to customary presents or gifts mortis causa 
-ana a few other cases. A senatusconsultum, enacted at the 
instance of Caracalla (a.d. 206), provided that such gifts 
should not be altogether void, but that they should be 
revocable at any time during the marriage, and sA^o if the 
donee predeceased the donor, or if a divorce ensued 
(D. 24. 1. 32). 

This rule has been adopted, with various modifications, 
by those modern systems of law which are in a great 
measure based on the developed Ionian Law. Thus, in 
French and Scotch Law, gifts between husband and wife 
are revocable ; and in Koinan-Dutch Law such gifts are, 
with certain exceptions, void. 
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A. LEGES 

^butia (h.c. 170 ?) : authorised the use of \\i<i forutnla in actions 
between Roman citizens. (See 338.) 

.£lia Sentia (a.d. 4) : enaeted (1) that no manuniisHi(ui should 
have complete lej^al etfect, i.fi. should confer citizenship, unless 
(a) the slave were thirty years of age and the master twenty ; or, 
if under that age, (b) the enfranchisement took place by rimlkUiy 
after approval by the Council having the supervision of manumis- 
sions : (2) that slaves manumitted after sutfering an infamous 
punishment should not become citizens Imt should be ranked as 
deditkii : (3) that manumissions in fraud of creditors should bo 
void. (See 35.) 

Anastasiana (about a.d. 4J>8) : enacted tlnd tlie assignee of an 
obligation should not recover more from the debtor than he had 
himself paid for the assignment together with inicioHt at the 
ordinary rate, (See 235.) 

Apuleia(date uncertain) : gave to a sponsor or fnkpro mi wdio 
paid the whole debt the artio jfro xorio to recover from his co- 
sureties what he had paid in excess of his share. (See 213.) 

Aquilia Cn.c. 287) : enacted (1) that anyone wilfully or negli- 
gently killing a sli^ve or any quadruped coming under the description 
of cattle {pevna) should be liable to the owmu- for the highest 
. yalue of such slave or quadruped within the preceding year 
$k!tion) ; (2) that for any other injury to property the wrong- 
doer should be liable to damages calculated with reference to the 
highest value of the thing injured during the thirty (fays immediately 
preceding (3rd section). The second section provided tluat an 
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adHtipulator wrongfully releasing the debtor should be liable to 
damages : this section was obsolete in the time of Justinian. (See 
255.) 

Atilia (before u.c. 188) : conferred on the urban Praetor, acting 
in conjunction with a majority of the tribunes of the plebs, the 
power of appointing tutors, in the city of Rome, in default of 
testamentary or statutory tutors. (See 77.) • 

Atinia (second century n.c.) : provided that nsuvapio should not 
be applicable to things stolen. (See 127.) 

Galpumia (date uncertain, probably early in the third century 
H.c.) : extended the lefjh actio per condictkmern to cases in which the 
defendant was under an obligation to deUver things certain other 
than money. {Cf. Lex Silia.) 

Canuleia (n.c. 445) : pennitted marriage between patricians and 
plebeians. 

Gicereia (n.c. 173.) A creditor, on taking security by npomio 
or fidepvomlmo^ must state openly (1) the amount of the debt 
guamnteed, and (2) the numbe” of the proposed sureties. Other- 
wise the sureties could, within thirty days, procure their 
release. 

Gi&cia de donis (II.( . 203) avoided gifts, except where donee 
was related to donor by cognation or affinity, or as patron, or was 
under the tutelage of the donor, (1) if they exceeded a certain 
iiniximum, the amount of which is not knowm ; or (2) if there 
had not been a complete transfer of ownership and possession. 
(See 138.) 

Glaudia (a.d. 47) : abolished the agnatic tutelage of women. 
(See 72.) 

Cornelia de edictis (n.o. 67) : forbade the praetors to vary or 
<lepart from the rules laid down in their perpetual Edicts.’ (See 12.) 

Cornelia de falsis (».<*. 81) : imposed criminal penalties on 
persons forging wills or other instruments. Amongst other pro- 
visions, it *was made punishable to forge the will of a person who 
died in captivity'; and by the construction put on this provision 
{jivth legh Cornelia)^ wills of such persons (which were previously 
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void) were treated as valid, the in^'erence being that ii could not 
have been intended to punish the forgery of a void instrument. 

Cornelia de iniuriis (n.c. 81) provided foi* the punishment of 
persons guilty of assault or forcible entry. A civil aefion, based 
on the statute, was also introduced, having the advantage over the 
ordinary action de imuria in not being limited to one year. (8eo 

i , iY. 4. ji.) . 

Cornelia de sponsu (n.c. 81) : No one to bo allowed to bind 
himself as surety on behalf of the same debtor to the same creditor 
in the same year, in respect of money lent, to a greater amount 
than 20,000 sesterces. 

Cornelia de sicariis 81) punished wilful homicide and 
poisoning with aqmv et ignia hiterdhfio. (See 33.) 

XIL Tabularum (t5.('. 450 — 440). See Appendix in Muirhead. 

Falcidia {n.v. 40) : provided that one-fourth of the nett value 
of the inheritance must be left to the heir. (See 312.) 

Fufia Caninia (a.d. 8) : prohibited the manumission by testa- 
ment of more than a certain proportion of testator’s slaves. 
(See 35.) 

Furia testamentaria (date uncertain : prior to !{.(’. 180) : 
imposed a penalty of four times the exce.ss on any person, not 
being a near relation, who received by way of legacy oi- dotmiin 
mortis aiHsa more than 1,000 osMes from the same person. 

Furia de sponsu (li.c. 05 ?) : Obligation of apomor and fide- 
pronussor limited to two years. Where tiiere were two or more 
of such sureties, the liability was to l)e divided among tho.se living 
at the time of the demand for payment without reference to their 
solvency. (806^13.) 

Genucia (about n.v. 340) : prohibited the taking of interest on 
loans of money. (See 177.) 

Horatia Valeria (li.c. 440) : gave the force pf hges to enact- 
ments of the comiUnm plehls, subject to ctmfirmation by the 
comHla centuriata and the Senate. (See 6.) 
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Hortensia (h,c. 2^7) ; gave to plchhcila., i.e.^ enactments of 
the concilium phhin^ the force of dispensing with the necessity 
of confirmation by the Senate. (See 6.) 

lulia de adiilteriis coercendis (n.c. 1 8) : contained a variety 
of provisions dealing with marriage and (h». It prohibited 
marriage between freeborn persons and certain classes of infamous 
persons and between senators or their children ^ndidihertmv, ,pne 
portion of this statute is known as Lex 1. de fiimlo doiali (which 
see). 

lulia de bO&orum cessione (Julius Cjesar or Augustus) : allow* 
ing insolvent debtors, when their insolvency was not due to mis- 
conduct on their part, to avoid imprisonment and infamy by 
surrendering their property to their credi1\>rs. (See 335.) 

lulia de fuudo dotali (ba\ 18) *. imposed a legal duty on the 
father to provide a don for his daughter if he had sufficient means. 
It prohibited the alienation without the wife’s consent, or mortgage, 
even with her consent, of immovables on Italian soil belonging 
to the f/ox. (See 65. ) 

luUa de iudiciis privatis (Augustus) : superseded the procedure 
by Icf/ia actio by making the formulary procedure compulsory, 
except in cases coming before the Centumviral Court and cases of 
damnum infectum. [C/*. .Khulifi.^ (See 338.) 

lulia de maritandis ordinibus (a.d. 4) : afterwards supple- 
mented by the Lex Papia Popposa,, the combined enactment being 
known as the Lex lulia ei Papia Poppoa, (See Papia, Poppaa,) 

lulia do vi (Julius Ctesar or Augustus) provided for fhe 
punishment of persons guilty of violence whether with or without 
armed force. In the latter case the penalty was dej)ortation ; 
in the fonner, confiscation of a third of the offender’s property. 

t 

lulia et Plautia (date uncertain) : prohibited the acquisition 
by umteapia of things taken by violence. (See 127.) 

lulia et Titia (n.(\ 31) : provided for the appointment of 
tutors in the provinces by the prwHiden when there were no testa- 
mentary or statutory tutors. (See 77.) 
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Imuft Norba&a (a.d. 19) : gave to freedmen whose maiuUdiisAion 
was defective the status of Latini aolomarii subject to certain 
disabilities, making or taking under a will or boiug appointed 
tutor. They were thence called Lnifui Inniani. (See 34,) 

luniA Velloia (a.d. 10) : enabled a testator to institute or 
disinherit (1) any person who, being conceived before the date of 
* tjje,will^ might subsequently be horn his huuh hr res in his lifetime ; 
(•J) a grandchild or other descendant who, being born before the 
date of the will, might become a stitis he res in the testator’s life* 
time by the death of the father. (See 278.) 

Minicia (date uncertain) : Children of a pereffrinns and a 
Roman mother were to follow the condition of the parent of 
lower status, were be regarded as peregrlnL (See 62.) 

Ovinia (about kc. 320) : directed the censors, in making 
additions to the Senate, to choose the persons most eligible on 
the ground of merit without distinction of ordei’, ie., whether 
patricians or plebeians. 

FapiaPoppaea (a.d. 9) : Unmarried persons (roiibeH)^ not being 
related to the testator within the sixth degree, disabled from taking 
any benefit under a wdll. Married persons without children (nrfti), 
.not being related as aforesaid, were only to receive half of what 
was bequeathed to them. Special privileges granted to persons 
having children. (See 414.) 

: Petronia (eaily Empire) : prohibit(;d the practice ol exposing 
slaves to contests with wild beasts. (See 33.) 

. Plsetoria (about d.v. 200) : providetl that any one fraudulently 
faking advt^itage of a youth under twenty-five years of age should 
be liable to criminal prosecution and to infamy. (See 80.) 

Plautia. (See Julia et Plautia), 

Pcdtilia Papina («.<’. 320) : restricted niwiuH hueeilo to cases 
in which a judgment had been obtained and cases in which it was 
expressly authorised by statute. It also prohibited the use of 
fetters except in the case of persons imprisoned for crime or 
delict. (See 335.) * 
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Publilia (b.C. B89) : provided that plehimta should have the 
force of leges but (probably) subject to confirmation by the 
Senate. (See 6.) 

Publilia de Sponsoribus (date uncertain) : A spomor who paid 
the debt, unless repaid within six months, could recover twice the 
amount by the actia depemi^ a form of mantis intertht. 

Bbodia de iactu : provided for the apportionment of the loss, 
in case of cargo thrown overboard to save the ship, between the 
owners of the vessel and the owners of the cargo saved. 

Scribonia (dale uncertain) : excluded the operation of nsneaino 
in the case of praedial servitudes. (See 127.) 

tr 

Silia (date uncertain ; probably early in third century h.c.) : 
introduced the letfis artio termed comlictio, to enforce an obligation 
to pay a sum certain. {Cf. Lex Calpumia.) 

Valeria. (See Ilaratki Volerki.) 

Vallia (2nd century n.c.) : restricted the severer form of maim a 
hiierikt [/./*., where the debtor y^as only allowed to defend the 
action by a rhidej'] to the cases of (a) the hidlratt(.% (b) mris 
confexHUH (where the debt was admitted in inre), and (c) the 
defaulting principal under the le.v Ptthlilia. In other cases the 
debtor was to be allowed to defend himself personally (maims 
iniertio pnra). 

Velleia. (See Innia Velleiu.^ 

Voconia (u.c. 169) : (1) prohibited the institution of a woma^ 
as heir to a person rated in the census at 100,00() but 

(2) allowed a woman, in such cases, to receive half the property by 
way of legacy ; (B) no legatee to be allowed to receive mt)re than 
the heir. (See 383.) t 

Zenoniana : an enactment of Zeno laying down definite rules 
regarding EmphyteuHix. (See 111.) 



Appendix. 


3(^5 


B.— SENATU8C0XSULTA. 

CldfUdianuiXl (Claudius) ; It* a fieeborii ivomau persisted iu 
cohabiting with a slave without the consent of the slave’s master, 
she might, after three denunciations by the latter, be awarded to 
him as a slave^ all her property and rights passing !o him by 
wal^ of Universal succession. [Repealed by Justinian.] (See 
267.) 

luventianum (Hadrian) : enabling the heir to recover uny 
profit derived out of the iidieritance by any person in possession 
thereof whether huta fide or maid ji(h\ and abolishing UHnvapio ja-o 
herede. (See 128.) • 

Libonianum (Tiberius) ; If one person wrote out the will of 
another, any disposition contained therein in his own favour was 
to be void. 

Macedonianum (Claudius or Vespasian) : enacted that no 
action should be niaintaijied to recover money lent to wfilhixfiamilmn. 
There were, however, many exceptions to its operation, <?.//., money 
lent to purchase necessaries. (See Note to IV. 7. 7 in Moyle). 
gSee 215.) 

Neronianum (Nero) : provided that a legacy should not be 
void because of the failure of the testator to use the form proper 
thereto, but should be construed as being in the torm most 
favourable to the legatee, i.e.^per damnat'amem. (8oe 298.) 

Orpbitiantlin (a.d. 178): conferred on children, as such, a first 
right of succession to their mother on her death intestate. (See 

331.) 

Pegasiaynim ^a.I). 75) : conferre<l on the heren fidariarioH the 
right to retain one-fourth of the inheritance wliich he was required 
to transfer or distribute wiidar fideicommtHHa. (See 319. ) 

T6rtlllliaiIUin (a.d. 1 58) : conferred on mothers, as sucli, having 
the hiH liherorum, the right of succeeding to ^heir children on 
intestacy. (See 331.) 
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TrebelliautUU (a.d. 02) : provided that, on the transfer of the 
inheritance by the heir in pursuance of Jideicommimt^ the actions 
available to or against him should pass to the transferee or, in the 
case of only part of the inheritance being transferred, such actions 
should be apportioned between the heir and the transferee in 
proportion to their beneficial interests. (See 319.) 

Velleiamun (a.i>. 4()) : prohibited women from ^becoj^pig 
sureties or undertaking liabilities on behalf of other persons in 
any form. (See 215, 216 and 218.) 



INDEX 


Acceptilatio, 159, 160. 
Aecessio, 98. 

Accessory contracts. Ill, 146. 
Acquisition, modes of, 90? 

by agent, 105. 
others, 106. 
slaves, etc., 104. 
per arrogationcni, 175. 
Actio ad exhibendum, i)9, 232. 
icstiniatoria, 133. 
coinmodati, 231. 
curateljc, 69. 

damni iniuria, 169 — 172, 275. 
de cffusis vel deicctis, 172. 
d-e inofllicioRo, 186, 188, 192, 
207, 273. 

' de ill rein verso, 151, 1.52, 245. 
Vde peculio, 153, 245. 

de pecunia constitutn, 228. 
r de tigno iuncto, 99. 

^4epositi. 124. 

"doli, 277. 

familifc ercisciiinbc, 194. 
fictitia, 234. 
furti, 165. 

wlto had the. 166. 
in factum pnuscriptis verbis, 
• 27.5, 


Actio — 

y quasi-institoria, 152,246. 

' i quasi Serviana. 228. 
quod iussn. 15 J, 24.5. 
xrehibitorin, 130, 131, 1.33,277. 
“rei uxorite. 215. 

Kiitiliann, 227. 2.56, 
Sjicramento, 224. 

Serviana, 227. 
servi corrupti, 167. 
suspect! , 69. 
tributoria, 245. 
tutelie, 69. 
utilis, 231. 

vi lionoruni ra})toruTn, 168. 
Actions, 220. 

Ikuioo fidei, 230 — 232. 

arbitraria;, 232, 

confesHoriie, 232. 

contruriie, 231. 

directa*, 231. 

in ins eoneepta'. 231. 

in factum CMUiccjjla. 231, 234. 

in persunam, 230. 

in rcm. 230. 

negatoiia*, 232. 

rights of, passing on death, 243. 

limitation of, 244. 
strict! iuris, 230. 
utilis, 231, 233. 


^ Ziit, muis, 

iniuriariim, 170. 171. / Actus, 78. 

institoria, lo2, 246. JCX Addictio bonorum lihcrtatis causa, 

in suppicineiitum legitima*, 182, [ 176, 216, 


in 6uj)picineiitum legitima*, 182, ] 
186, 188. 189, 192, j 
' 207, 273. i 
. Panliana, 226, 283. ^ j 

per iudicis postulationem, 225. j 
Publiciana, 75, 227, 233, 255, ■ 
256. 

quanti minoris, 131, 133, 277, 


Aditio bereditatis, 195. 
Adindieatio, 229. 
Adolescentes. 1.54. 

contracts of, 154. 
Adoption, 43^44. 
by women. 43, 45. 
effect of, 44, 46. 



Index, 


Adoption — CAmt. 
history of, 44. 
kinds of, 44. 
minns plena, 40. 
object of, 43. 
of impubes, 45. 
plena, 40. 
purpose of, 4,3. 

Adquisitio civilis, 90. 
r naturalis, 90. 

[^Adscriptitii, 34. 

J Adversaria, 120. 

./Kdiles, 10. 

Agencies in development of law, 2. 
Agency, 151, 152, 293. 

Agent, 289. 

acquisition of possession by, 
105. 

history of, 105, 100, 293. 
Ager vectigalis, 80. 

Agnati, 88. 

Agnatic family, 38. 

Agnatio, 38. 

Agrieobv, 34. 

Alien! inris, 41. 

Alluvio = iinpereeptible deposit, 91, 
■f. Antichresis, 205. 98. 

Appeals, 253. 

Aqiue ap])ulsus, 78. 

Aquaniuctus, 78. 

Aqusehaustus, 78. 

Aquiliaii stipulation, 100. 
Arrogatio, 44. 
effect <»f, 44. 
of impubes, 45. 

As, 191. 

Asporhition in theft, 206. 
■^Assertor liWrtatis, 31. 

Atrox iniuria, 171. 

Auctoritas, 58, 

Auetoritatis interposiiio, 58. 


B. 


Barter. Svc rermutatio. 
Beneheium alwtinendi, 190, 199. 
cedendurum actionum, 147, 
149—151, 267, 268. 


, Beneficium — omt. 

competent! aj, 218, 219, 244, 

I 245. 

! -- disenssionis, 147. 

I . divisioiiis, 147, 149 151, 267, 

268. 

* exenssionis, 147, 150. 

, inventarii, 186, 191, 198, 199. 

1 ^ ordinis, 147. 150, 151, 268. 

j quinquennalium, 218^ - 

separationis, 190, 199, 280. 

! Blumc’s theory, 20. 

: Bonitarian ownership, 74, 75. 
i Bonoruin emptio, 175, 217. 

I possessio, 175, 177, 193, 213. 

I contra tabulas, 213. 

in succession to emancipated 
• children, 212. 

secundum tabulas, 177, 193, 
213. 

unde liberi, 211. 
eognati, 211. 
vir et uxor, 211, 214, 
215. 

Borrower, liability of, 123. 

Building on land, 98. 

rules as to compensation, 98. 

I Buyer, rights of, 127. 


c. 


Canon (rent), 85. 

Capitis deininutio, 28. 

effects of, 29. 

Captatoria institutio, 209. 

Caput, 28. 

k Causa civilis, 1 15. • 

,K«Cantio, 121. 

I ^ de rato, 252. • 

I iudicatum solvi, 253. 

j iudicio sistemfi, 224.’ 

i. Caveat emptor, 130, 137. 
f^'Censiti, 34. 

i Centnmviral Court, 224, 226. 
j Cessio Ismorum, 217. 218. 
j Cessio in iure, 45, 72, 82, 90, 91, 
j 260. 

■ Children, rules as to legal con- 
dition of, 52. 





Index, 


Chirographa, 1 2 1 , 1 . 

Christianity, infiueiicc in Roman 
law, 2*2. 

Citizenship, 28, 2J). 
rights of, 29. 

Civil Procedure, description, 220. 
Civilis Possessio, 78. 

Civitas, 28. 

Clausula codicillaris, 205. 

'Codex accept! et exiiensi, 120. 
tire^riaiius, 18, 

; Hermogenianus, 18. 
repetita.' pradectionis, 21. 
Theodosian, 11). 
vetus, 21. 

Codicilli, 204. 

V. testainenta, 180, 204, 
Cocrnptio, 49. 

Cognati, 38. • 

Cognation, 38. 

Cognitio extraordinaria, 221, 290. 

extra ordinem, 255. 

Collateral relationship as objection 
to marriage, 48. 

Collatio honorum, 209, 210. 

College of iKjntiffs, 44. 

Colon!, 34. 

rights and duties of, 34, 
Comitja calata, 179. 

centuriatn, 5, 0. 

• curiata,T), 170. 

tributa, 5. 

Comnierciuni, 29. 

Commixtio, 99. 

Commodatuin, 123. 

T Compensatio, 239. 

Concilium plebis, 5, 0. 
Condcmiiatio, 230, 240. 

Condictio, 224, 225. 

V. actio f^icrainento, 225. 
Condictio indebiti, 114, llil. 
furtivn, 279. 

Condition in coutnict, 264. 

in win, 264.* 

Conductor, 138. 

rights and duties of, 138. 
Confarreatio, 48. 

Confusio, 99. 

Connubium, 48. 

Consideration, in Roman law, 126, 
265. 

• [ 


I Constitutions of the E:n|>orr)r8, 5, 

26. 

Contracts, 111, 

accessory, 112, M6. 
bilateral. 111. 

classiheaLion in Institut'S, 
114. 

consensual, 112, 114. 
definition of, 110, 113. 
division of, lit. 

„ English and Roman com- 
pared, 115. 

extinciion ope exceptionis, 
159. 

formal, 111. 
innominate, 125, 126. 

WWnil 120 , 121 . 
of agent, 153. 
minor, 154, 
pupil, 153, 156. 
slave, 152, 153.^ 

» woman, 152, 153. 

place of. ill institutes. 114. 
real, 114. 
unilateral. 111. 
verbal, 114, 118. 
written, history of, 121. 
Contractus tiducirc, 88. 

I Conveutio, 1 13. 
j Corpus inn’s civilis, 21. 

Correality, 1 12, 157. 

“n*' Cretio, 201'. 

; Culpa, 154. 
lata, 154. 
ievis, 15i, 155. 

Cura, 58, 60, 61. 

definition of, 61. 
furiosi, 5X. 
minorum, 58, 66. 

origin and development of, 
66 . 

prodigi, 58. 

history and character of, 
68 . 

Curator, 58 rt #/'//, 
duties of. 61, 66. 
security of, 68. 

Curule (Kdile, 16, 25. 
edicts of^l6, 25. 
functions of, 16. 

3 ] 
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'Castodia, 70. 

Custody of children, 63. 


D. 


DAMAGE' TO rilOPEllTY, 169. 
Damnum iniuria, 163, 169, 170. 
Pccrcta. T). 

Dcditicii, 32. 

Delcgatio, 121. 

Delict, 163. 

Demruistratio, 229. 

Dcrnonstratio falsa, 202. 

D(*.]K)sit, 122, 123. 

Depositariiifs, liability of, 122, 123. 
Depositor, liability of, 123. 
Depositum, irrcf^ulare, 121, 285. 

miserabile, 122. 

Deteiitio. 73, 75, 76. 

Deveb)pmerit of Homan law — 
aj^eucies in, 2. 
by interpM tation, 10. 
eifect of Christianity, 22. 

V Dictio (loti.s, 119. 

Dies cedit, 195. 

fasti et IK? fasti, 8. 
venit, 195, 271. 

Digesta, 20, 21. 

Diligentia, 154. 
kinds of, 154. 
rules of, 154. 

Disabilities c<msequeut on sex, 
287. 

Disherison, 187. 

Distractio bonorum, 218. 

Divorce, 49. 

restrictions on, 50. 

Koman and English, 61, 

Dolus, 156. 

Dominium, 73. 74. 

acquisition of, through slaves, 
104. i 

civile, 91. ' 

ex iure Qiiiritium, 74. i 

natiirale, 91. 1 

Dos, 54. 

adventitia. 65. • 

devolution of, 66. 


Dos — oont. 

husband’s rights, 56, 67. 
kinds of, 65. 
profectitia, 55. 
rcceptitia, 55. 

XDonatio ante nuptias, 56. 
inter vivos, 101, 297. 
mortis causa, 102, 103. 
V. legacy, 103, 197, 
propter iiuptias, 57. 


E. 


Edictuk^ 5. 

magistratiium, 26. 
novum, 14. 

perpetuum of Salvius luliarinSy 
repenthmrn, 12, 13. 12, 14. 

L tralaticimn, 14. v 

ilCEditio actionis. 228. 

! Emancipatio, 46. 

' Emphyteusis, 85. 

compared with — 

Loeati(> Conductio. 140. ' 
Sale. 136. 

Usufruct, 87. 

Emphy tents, rights and duties of, ‘ 

I Empire, modes of legislation of, 6, 

; Emptio venditio, 126. 18. 

compared with — 

Emphyteusis, 13G. 

English law, 132. 

Exchange, 133, 184. 

Locatio Conductio, 135. 
definition of, 143. * 
duties of vendor, 127. 
essentials of, 126, * 

implied warranty of quality, 
hesio cnormis, fdO. 131. 

legal position of purchaser, 129. 
liability of vendor, 127. 
periculnm, 129. 
rights of emptor, 127, 
transfer of ownership, 129. 
when complete, 127. 
when risk passe-s, 127. 
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Eugli^^h iiftw, 
fictions in, li. 
husband and wife, 57. 
iiiaater’s liability, 17H. 
mortgage, ^'7, 
partnership, 142. 
sale, 132, 13d. 

Equity, development by, 2. 

Error, 155. 

Exceptio, 235, 237. 
4^^?gis^nastasiame, ‘?38. 

/>: pact! con vend, 159. 

peeuniic non imineratai, 159. 
^ rei venditas et tradide, 75. 
cogiiitoria, 255. 
dilatory, 238, 290. 
doli, 239. 
litis dividua), 212. 
peremptory, 238. • 

Sc. Macedoniaiii, 238. 
Exchange, 133. 

V. Sale, 183. 

Exercitor, 151. 

Expansion of Lex A(piilia, ld9. 
Expensilutio, 120, 270, 
Expromissio, 2d9. 

Exlrnneijs beres, 190. 

Extra onlinern. 223. 

Kxtraordinaria iudicia, 223. 

• • 


F. 


Falsa Dpjmoxstratio kox 
• Nocet, 202. 

F^iliii, 30, 7:). 

Familim emptor, 170, 179. 

Family, , 

account of Eoniaii. 22, 30. 
agnatio, 38. ^ 
religious cult of, 22. 

Fas, 5, 37. 

Fictions, 2, 3. 

Fictitious action.s, 220. 
Fideicoinmissa, 181. 184, 201, 205. 
of inheritance, 205. 
single things, 205. 


Fiaeicommissary...ubstitudon, 201. 

^ rideiijssi^', 147, l.'O. 

I Fiticiussor riglits and duties, 147, 

! 151. 

; Fidt.promissio, 147. 

! Fidju-iie contractus, 88. 

Filiiisfamilia.s, 

acquisition by, 40, 42, 259. 
eontrad of, 151,259, 293. 
liability of father 'Ui contract 
of, 245. 2!»3. 
position of 39, 42. 
property of. 42. 
wills of, 183. 

: Foreclosure, S7. 

. Forcible cnrr}', 273. 

I Formula. 220, 223, 235. 
cliief parts, 22!). 
petitoria, 220. 

Formulary system, 228, 230. 

I Fraud, I5r>, 239. 

: Fraudulent mauumis.sion, 32. 

! Freed men, 31, 33. 
position of, 33. 

Fructuarius, 81. 

Fundus instriKrrus. 271, 

Furtum, 103, L»7. 
concept urn. 104. 
detinitioi), 100. 
kinds of, 101. 
manifest urn, 104, h>5. 
nec rnanifestum, 104, 105. 
oblatum, lOL 


G. 

Gaiuh, 20. 

(lift, between husband and wife, 102, 
297. 

history of legislation, 101. 
inter vivos, 101, 297, 
restrictions on, 102. 
Guardianship, 58, 
of iropuberes, 59. 
women »5!), 65, 06. 
other persons, 60. 


[M 
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H. 

Habitatio, 78. 

Heirs — 

conditional institution, 135. 
effect of inventories, 18G. 
kinds of, 1 90. 
liability of, 1S6. 

llcrcditas, 175. 
iacens, 209. 

yilereditatispetitio utilis, 212. 

Ileres ncccssarius, 190. 
extraiieuH, 190. 

Kinis et necessarius, 190. 

Hire, 137—140. 

History of Konian law — 
division into periods, 1. 
empire, tj.r, 
regal period, q.r, 
republic, q.v. 

Huslmnd and wife, 47 ctst'q, 
English law compared, 57. 

Hypotheca, 88, 111. 
rural, 89. 
tacit, 89, 21.5. 
urban, 89. 


I. 


IM1*ERIUM, 13, 2.55. 

Jnipul»ercs, arrogation of. 45. 

eontra(*t of, 153, 150. 
Incapacity, 259. 
lncor])orcal things, 70. 

Itifamia. 200, 291. 

Infans, ,59. 

Ingenuus, 35. 

Inheritance, division of, 191, 
vesting of, 190. 

In in re cessio. Cessio in 

iure. 

Iniuria, 170, 171, 
atrox, 171. 

In Ills vocatio, 222, 22,3. 

Innkeeper, liability of. 103. 172, 
280. 


Innominate contracts, 125, 126, 
Inofficiosum testamentum, 182. 

I In possessione esse, 73. 

Inquilini, 34. 

I Insolvent debtors, 210 — 218, 

Insti tor— manager of shop, 1 5 1 , 152, 

I 240. 

i Insti tiitioncs, 21. 

I Institutes, arrangement of, 27. 

I statute law in, 25. 

I Tntentio, 229. 2.55. 

: Intercessio, 157, 270. 

! Interdict. 248. 

classification of, 248. 
double, 249. 
frandatorinm, 283. 
quorum bonorum, 212, 250. 
Sal^ianum, 248. 
iiti possidetis. 249. 
utrubi, 249. 

Interest, 124. 

Interpretation, development by, 10. 
Intestate succession, 210. 
rules, 210. 

Inventarii, beneficium, 180. 191, 
198, 199, 

effect on liability of heres, 186. 
Iter, 78. 

Index, 221, 223. 251. 

Xludicium Cascellianuiiji 250. 

irnperio continens, 243,*' 
256. 

Icgitimum, 242, 255. 
lura in bonis, 33. 
in re aliena, 77. 

' ; lurata promissio liberti, 119, 
lurisdictio, 254. 

Ins, 5. 

abutendi, 79. 

..Elianam, 8. 
altius non tolleudi, 78. 

lilxirorum, 283. • 
calcis coquendiv, 78, 
civile, 7, 24, ’’ 

characteristics ot, 7. 
meanings of, 24. 

Elavianurn, 8. 
friiendi, 79, 81. 
gentium, 0. 24. 

chameteristies of, 7. 
introduction of, 0. 
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lUB — COnt, 

houorarium, 25. 
lionoram, 29. 

Daturale, 7, 24. 

‘‘imfchralc ' dintingnishicl 
from ‘‘ ins gentium,” 6. 
Tie I’lminilms oRciatur, 7S. 
non scriptum, 2(>. 

'oneris ferciuli, 7^5. 

• , pascendi, 78. 

p<»^tliminii, 29, 17^. 
prajtoriiim, Hi. 

compared with Kiiglish 
equity, 15. 
jirivatum, 28, 
publicjira, 28. 
rcHpondendi, 9, 11. 
scripturn, 2G. • 

stillicidii recipieiuli. 7S. 
sufTragii, 29. 
tigni immittendi, 7S. 
ntendi, 79, 81. 

I us jicrsonaraiu, 

chief ehaugen between (iaius 
and .Justinian, 257. 
lusta* nnptia’, 17. 
rcqul^ites of, 1 7. 


J. 


Justinian, works of, 21. 
changes in law, 2G8. 


LAEBIO KNUtRMIS, 180, 292. 
Landlord, duties of, 188. 

Latini luniani, 81^ 258. 

coloniarii, 81. 

“Law of Citations,'" 9. 

Law, threefold division of, 28. 
Legacy, 198- -197. 

changes l>y Justinian, 19(i. 
compared with <lonatio mortis 
causa, 108. 

K.L. * X [ 


I Legacy — anU, 

! forms of, 19-i. 

i per damimtionem. 194. 

jincceptionem, 194. 
vindicationem, 194. 
revoked, 195. 
sineiuU imslo, 194. 

V. donatio mortis causa, 197. 
vesting of, 19 1. 

Legatuni nominis, 271. 

Leges, 5, 25, 2G. 

Ar cadmuiria*, 209, 
ciiriatse, 25. 

Legis actio saeramento, 225. 
aetiones, 220. 

Legislation, as means of develop- 
ment, 8. 
modes of, 5. 

Legitima maimmissio, 80. 

jKwtio, 182, 188, 189, 207. 
Legitinnitio, 10. 
modes of, 11. 

jun* sul»se(jnens inalrimonium, 
II, 278. 

Homan and Knglish law 
eompansl, II. 

Lender, rights and duties of, 128. 
Leoni na Hocietas, 1 1 1 . 

Iajx, 25, 20. 

yKhutiai, 221, 222, 299. 

; .Elia Sentiu, 81, 82, 258, 288, 

299. 

Anastnsiana, 158, 299. 

Apuleia, 117, 299. 

Aquiiia, 108, 109,275,281,299. 
expansion by iuterpreta- 
tioTi, J09. 

' At ilia, til, 800 , 

Atiniu, 95, 8(K). 

Calpurnia. 800. 

( ’an u lei a, 800. 
y Cicereia, 800. 

(8ncia, 297, 800. 

Cittttlonis. 9, 12. 

(laudia, 300. 

Cornelia de cdictis, 12, 14, 800. 
de falsis, 800. 
de iniiiriis, 801. 
de siciftiis, 29, 801. 
y de hponsu, 801. 
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Lex — cunt, I 

curiata, 25. 

Fakidia, 180, 181, 185, 202, ' 
205, ;U)1. i 

Fufia Caninia, 32, 33, 301. 

Faria dc fiponsu, 147, 301. 

testarnciitaria, 301. 

Gonucia, 12.5, 301. 

Horatia Valeria, 301. 

Jlortonsia, 5, 6, 3U2. 
lulia, 4. 

de adulteriis, 302. 
dc lK)norum cessionc, 302. 
dc fundo dotali, 57, 302. 
de maritandis, 302. 
dc vi, 274. 302. 
ct Tapia l*oppa‘a, 00, 209, 

200, 282. j 
ct Tlautia, 95, 302. ' 

ct Titia, 04. 302. ’ 

Inlijc ludiciariic, 221, 222, 
302. 

lunia Norhana, 31 , 32, 258, 303. 

Vellcia, 209; 303. 

Miuicia, 52, 303. 

Ovinia, 303. 

Tapia Toppcca, OO, 00, 303. 
Tctronia, 30, 303. 

Tliutovia, 00. 00. 07, 303. 

Tlautia, 95, ,302! 

Tectilia, 225, 303. 

Tnblilia, 0, 304. 

<lc spoiifloribus, 304. 
llhodia de iactu, 304. ’ 

Scribouia, 79, 95, 30 i. 

Silia, 222, 304. 

Valeria Horatia, 6, 304. 

Vallia, 304. 

Vclleia, 185, 304. 

Vocoiiia, 179, 25‘), 288, 304. 
Zcnoniana, 80, 130, 301. 

Libel, 171. 

Libellns, 

convention i«, 223, 224. 
eitationis, 224. 

A repudii, 50. 

Liliertan, 28. 

Idlwitini, 258. 
hibrijH'us, J70. 

Janntation of actiorts, 2H. 

Literal contract, history of, 120. 


Litigation, modes of restraining, 
Litis eontestatio, 159, 234. 253. 

Locatio conductio, 135. 

compared with Kmphytcusis, 
140. 

kinds of, 137. 
of farm, 139. 

opcrarnm, 137. j 

operis faeiemli, 130, 137. 
rei, 135, 137. 

Locator, rights and dutit.^ of,#??^. 


M. 


Magis^I’katuum edtcta, 20. 

Mancipatio, 88, 91, 201. 

as form of mortgage, 88. 

Mancipium, 35, 53. 

Mandatarins, duties of, 112. 

Mandator, duties of, 142. 

Mandatnuj, 142, 114. 
purposes of. 143. 
qualification, 150, 280. 
rights and duties of parties, 
112 . 

termination of, 142. » 

V. negotiorum g# tio, 1C2. 

Manumissio, 30. 

effect of Justinian’s legisla- 
tion, 32. 
effects of, 31. 
formal, 30. 
informal, 31, 
legitiina, 30. 
modes of, 30. 
j)er viudictara,31. 
rvqui sites of, 31*. 
restrictions (»n, 32. 
testamento, 31. * 

who caniKJt effect, 32. 

Manus, 48, 52, 53. 
acquisition of, 48. 
effects of, 52. 
iniectio, 217. 

Marriage, 47. Srv lustjc NuptiiC, 
and NuptiiC. 
capacity for, 47. 
celebration of, 48. 
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Marriage — cont 

character of contrrct of, 113. 
.lissolutioii of, 
cffc(-t of, n3. 
foriuthlcii, 4S„ 

Matrimouium, 51. 

McrceM, i4r>. 

Metis, 

Minors, <i0, (Ji). 

^ contmcts of, 154. 

Il’ura of, (UJ. 

Mistake, 155. 

money paid by, 1^51 . 

Modes of legislation, 5. 

ac(iuiring proynirty. 00. 
Money paid by mistake, when 
recoverable, l(i2. 

Mora, 120. ^ 

Mortgage, H7, 

Knglish Law, 87. 
history <d‘, Sr. 
kinds of, 88. 

rights and duties under, 87. 
“Miilier csl, finis familia;,” 38, 
2(>2. 

Mortgagee, 

rights and duties of, 87. 
Mutuum. 123, 121. 


N, 

Natali BUS Non ofi’icit Manu- 
MISSIO, 35, 258. 

Naturalis Possessio, 73. 

Nccessarius hen^s. 100. 

Negligence, liability for. 2%. 
Negotioriim gtstio, 101. 

dntic.s iiiiutT, ioj. 

Nexum, 1 1 tk 

Nomen arearium, 120, 121. 

Nomina transeripjitia, 121. 

N(>vati<N 1511, 1(50, 2011. 

Nova s|)eciefi, 1)9. 

Novellai, 22. 

Noxai deditio, 3(5. 

Noxal action, 208, 280. 

Nadam pactum, 1 10. 

Nulli res siia servit, 80. 

Nuncupatio, 170. 


j Niintapative will, 177. 
* private, 181. 

j public. 182. 

j Nup^ifC, 48, 5], 52. 


0 . 


Oblation to thk rum a, 41. 

, Obligiitio, 1(‘7. 

! . assignment <d, 158. 

; civilis, lo7, 113. 

i elassiliesition of, 107, lOD. lid. 

! delined, 107, 108, 113. 

ex eontraetti, 108, 100. 
j ex delicto, 108, 110, 271. 

e.xtinction of, 1 51). 

I honoraria, 107, 1 13. 

I Justinian's <’ItiHsiiiciiti()n, 110. 

I natuniiis, 113. 

i nature of, 1 12. 

! »piasi ex contractu, lOH, 110, 

Kil. 

■ (piasi ex delicto. 108 , 110. 

I re, 270. 

solidary, 112. 
j sources of. 107, 108. 

transfer of, 1 5S, 

^ vi Ixmorum rapbuMun, HIO. 

J < )l)se(juiii, 33, 
i Occupatio, KK). 
j Ope exceptionis, 150, 

*• Oration,” 207. 

( )peru‘, Ui, 33. 

Owners unal»le to alienate. 101. 

, Ownership, 73. 

bonitarian, 75. 


P. 


109, no, 113, 115, 270. 
^ adiectum, 110, 11 L 
de corjstituto, 111, 150. 
de constitu|nda <lote, 109. 
donatioTiiK, 100. 
'y^enforceablc l>y action, 109. 
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Index. 


Pactum — eont. 

hyijothecjc, 109. 
in diem addictio, 110. 
legitiinum, 109. 
nudum, 110. 
pnctorium, 109, 110. 
vestitum, 110, III, 115. 
Pandecta*, 20. 

Siu‘ DigeKta. 

Partnership, 141. 

English Law, 142. 
right and duties of partners, 
141. 

Part performance, 14G. 

Patria potcfitaa, JIG vt acq. 
acquisition of, 40. 
dissedution of, J19, 40. 
modification of, 39. 

Patron, rights of, 33. 

Peciiliurn, kinds of, 40, 42. 
a<iventitium, 10, 42. 
eastrense, 40, 42. 
of slave, 30. 

son, 40, 42. 
profectitium, 10. 
quosi-eastrense, 40, 42. 
rights of father o\cr, 12. 
*enalty f<»r theft, 1G4, 1G5. 

*erfeeta a‘tas, 07. 

Vriculum rei, 127, 12tf 
I’ermutatio, 133, 135,270, 274. 

compared with sale, 133, 134. 
*crsona, .30. 

’igtius, 88, 123. 

Maeita prineipum, 20. 

‘lebiseita, 5, 20, 
subjects of, 0. 

•lelw, 4. 

*lus-|»etilio, 241, 

const itution of Zeno on, 241. 
:\>llieitatio, 113. 

!*opuH8eitum, 25. 

Portio Icgitiina, 182, 188, 189, 
207. 

Possessio, 7.3, 70. 
eivilts, 73. 

changes by Justinian, 97. 
longi temporis, y2. 
longissimi temporis, 92. 
naturalis, 73. 


Po.ssessio l)onorum 
! contra talmlas, 213. 

secundum talmlas, 177. 193, 

I 213. 

I Possession, acquisition of through 
j agents, 105. 

I civil, 70. 

I iutcrdictal, 70. 

legal, 7B. 

^Postulatio actionis, 228. ^ 
]<vPostumi Aqniliani, 270. 

Pru'dium, 78. 

dominans, 78. 
serviens, 78. 

Prieindieialis actio, 232. 

I Pnescriptio (in procedure'), 237. 

cuius rei dies fuit. 237. 

I pro^^ctore, 2.55. 

j Pn6scriptio, changes by Justinian, 
i 97. 

i longi tem})oris, 92. 

I longissimi temporis, 92. 

} V. llsucapio, 92, 93. 

! Prmtor, changes by, 0, 13 — 15. 

development of law by, 1.5. 

.■ edict of. 12. 

I functions in civil litigation, 

223. 

|>eregrinus. 0, 13. * 

iirbanus, 13. • 

Pnetorian .'letions in factum, 2.33. 
Will, 177. 

Prietnris tuitione liber, 31. 
I’recariuin, 75. 

' Prineipnin plucila, 20. 

Private law, divisitm of, 27. 

; Proculians, 10. 

: Procurator, 158. 

Prodigals, 08. • 

Property, law of, 70 cf ayv/. 
modes of acquiring, *90. 
rights t»f , 73 . 

Prndentes, 8, ^ 

Pulmrtati proximns, 59. 

, Puberty, 47. 

Pupillus, 

eoritractof, 153, 1.56. 
position (»f, 02. 
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Q- 

Qitvrta Antonina, 4.i. 
l alcidia, Ih:J, 

Pegasiami, 1S8. 

TrelHsUiaiui, 183 , 207 . 
Qua>rt-contnut, 1 <» 1 . 

I delict, 183 . 
poHtiimi Velleiani, 209 . 

^ tisi^net, 81. 
Quth’cli^nofticiosi* testa i.jcjiti, 1 81K 
Qiiinquaginta deeisioiies, 21. 
Quiritarian (»\vnersliij), 7*1. 


Ufdibeiy, 108. 

itoiiKHi citimi, r.glitsof, 28. 
Koinaii family, eonsiiUition of, 30. 

religious cult ol, 22. 

Kiiral hypothec, 89. 

servitudes, 78. 

Uustiei. 34. 


B. 

# 

liEOKiVEU OF Stolen (Iood.s, 

101. 

Kegul period, modes of l<?gislati<»ii, 

r>. 

Kegula Catoniana, 178, 209. 

Release of contract, 17)9. 

Itepul)Iic, modes of legislation, 5. 

Res, 79. 

communes, 71. 

^jcurp(jrale8, 70. 
oivini jjjris, 71. 

• extra eominercium, 70. 

nostrum patnmoniuin, 70. 
in commendo, 7o. 
eorporales, 79. 
nostro patrlmonio, 70. 
kinds of, 70. 
maiictpi, 72. 
nec maueipi. 72. 
null! us, 71, 72. 
publicjc, J I . 
universitatis, 71. 
vitioM», 93. 

Rescriptii, 5. 

.Resj)onsa prudetiitium, 8, 11, 27. 
as a sourcufof law, 10, 11. 
compared with Case J..aw, 10. 
history of, 8 — 10. 

Restitutio in integrum, 117, 151, 24G, 
247. 

Riparian owners, 288. 

Rivers, 71. 

banks of, 71 . 


i SA BIN IANS, 10. 

Saeramentum, 220. 

Sale. Scr han]>tio et V'tmditio. 

I contract, when complete, 127. 

' Rnglish laiw, fom]>are<l, 130. 

! liability of jmvtii's, 127 — 130. 

! j>n)perty ami r’.sk, 127 — 130. 

j V. empbyteus!<. 130. 

1 exchange, ?33. 

I hire, 13.>. 

I Salvius .Tulianiw, 14. 

Seashore, 71. 

Security of tutors. 08, 09. 

Seller, liability of, 127. 

Senate, ris.‘ and fall, 10. 
Senatnsconsultum, 5, 2<». 
(daudianiim, 307). 
luvenlianum, 397). 

I/dNiniamirn, 305. 
j Maeedonianum, 148, ,305. 

; Neroniannm, 191, 397* 

' ( )i-|)hith.niim, 212, 214, 305. 

I’egasianiim, 181, ISO, 191,207>, 
200, .305, 

'rertullianum, 212, 213, ?I05. 

I TrelMdlianum, 191, 200, 207, 

! 300. 

Velleianum, 148, 149,200, 300. 
Sententia, 229. 

Separatio l>onorum, 198, 

Serfs, 34. 

Servitudes, 77. 

affirmative, 79. 

eonipared with ownership, 78. 
creation of, 82, 83. 
extinctioj< of, 82. 
kinds of, 78. 

I negative, 79 . 
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Servitudes— 

personal, 78, 79. 
prtedial, 7>?, 79. 

Servitus servitutis esse imn potest. 
80. * 

Servitutes pnediorum— 
nwticornm, 78. 
urlmnonmi, 78. 

Slave, 

acquisition rhrou«fh, 104, 105. 
anielioriition of condition of 
29. 

fts heirs, 205. 
contract of, 155. 
legacy to, 205. 
manumission of, 50—52. 
pecnliuin of, 50. 
position of, 50. 

Slavery, 28 c/ .m/. 

aincliorsition of, 2!>. 


^bstitutio, 185. 

-K excmplaris, 185, 200. 

pnpillari.s, 185, 200, 

; /\ quasi qmpil laris, 185, 200. 

' vulgaris, 185, 200. 

: Sui et neeessarii heredes, 190. 
i Sui heredes, 186, 188. 
claims of, 186, 188. 
Superficies, 81. 

Sureties, 268. 

contribution between, ^bS. 
i Suretyship, 146, 148. 

English laxw, 292. 
Syngraplnu, 121. 


T. 


Societas, 141. 

definition, Ml, 145. 
kinds of, 141. 
leonina, Ml. 

rightsand liMbllitiosof partners 
Ml. ‘ 

Soldiers, 

privileges of, 161. 192. 
wills of, 192. 

Solidarity, 112, 157. 

Stdntio, 159. 

Sources of law, 2('). 

• Spatiurn delilKTjindi, 190. 
Speeifieatio, 99. loo. 

rules of, 9JI. 

Sponsio, 147. 

Status, 28. 

Statute Law, 25. 

Stijmlatio, 117. 

Aqnilianii, 160. 
communis, 118. 
couvcntitmalis, 118. 

( divi.sioris of, 1 1 8. 
invalid, 119. 
iudicialis, 118. 

( partis et j»ro parte, 206, 207. 

prwtoria, 118. 

'i damni infecti, 282. 
praspostera, 296.* 

Stuprum, 48. 


; TABULjTJ ACCRPTI ET ExPENSI 

i 120. 

Tacit liyi)othec, 89. 
j Tenant, duties of, 159. 

, Testamentary disposition- 
restrictions on, 182. 

Testmnentia factio, 177. 

Testamentum, 174 rt. arq. 
ealatis coinitiis. 17i>.^ 
destitutiim, 195. **' 

history of, 176. 
iniustum, 195. 
inotficiosnm, 195. 
in procinctii, 176, 179. 
invalid, 195. 
irritnm, 195. 
kinds of, 176, 177. 
non inre factum, 195. ' 

of soldiers, 1 92. , 

per ms et lihrtim, 176, 179. 
requisites of, 187. • 

rescissnm, 195. 
ruptuin, 195. % ; 

tripcrtituni, 177 180,* 181. 

V. codicillns, 180. 

Theft, 16*— 107, 27y. 
aetions for, 165. 
kinds of, 164. 
penalties for, 165, 166. 

Things. See Kes. 

Tmlitio, 101, io3. 
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IVDEX, 


Transfer of debt. 21>r», 29b > 
brevi maiiu, 101, 
longii niami, 101. 
Treasure trove, 71. 

'I ria eapira, 2ri. 

Tribntarii, 34. 

Trusts. S<r FiilcicornmiK<ti. 
Ttttela. ."is. 

• <‘l»an«to in ehsiraetiT, Oa. 
(l itiva, (»4. 

fiduciaria, 03. 
iniiHiberum, aS, yx 
03. 

inulioniin, OS, 09, 05. 
object of, 00. 
termination of. 01. 
tcHtamcMitaria, 03. 

V. (iJura, <»0. 

Tutoj's, OS rt .svvjr. 

ap]>ointinent of, 03. 
disoliarj^c of, 01. 
duties (»f. OS, 02. 
excused, 09. 
kinds of, 03. 
security <d', OS. 

V. Ku*;iisli j^uardiun, 02. 
Twelve ta)>le.s, 3, 3Ul. 


u. 


UNIVKRSAI. HUca’KKSlON, 170. 

Addictio bonornin libertatis 
causa, 170. 

Adquisitio i»cr urrogationcni, 
175. 

iHMiorunf eniptio. 170. 
borioruin po.'ises'iio, 170. 

Kx. sT. (Maudiano, 170, 
I’niversitas iuris, 170. 

• Urban h}TH)th^ S9. 

U'rbiin servitnlKjs, 7S, 

U'snnrius, S4, S.O. 

Usucapio, 92, tlO, 

Justinian’s clian*»e?*. 97. 
object of, 93. 
pro herede. 90. 
rt‘ 4 ui-»ites of, 90^1* 


UHneapio— 

V. priCiieriptio, 92, 93. » 
Vsnl met, 81. 

CTcntion of, 83. 
b1“ farm, 139. 
fpiasi usufruct, 81. 

* termination of, 84. 
Usnrpalio, 49. 
rsufmetiiarins, 84. 

•* .4 llsnrectjUio e.v fidneia, 90. 

^ l>jmdiatura, 90. 

Usns. 80, 

as lonu or rnarnai^e, 49. 
of farm house, 200. 

Utilis actio, 231, 233. 


V. 


VAmMONTHM, 200. 

Vendor, «lutii‘s of, 127. 
rigiits of, 13t». 

V'^ Venia ictatis, 08. 

VT‘stin|ij of inlnu'itanee, 190. 

of legacy, 191. 

Vi bona rapbi, 103, lOS. 
Via, 78. 

V'indicta. 31. 

Vis, 100. 


w. 


Wahka^tiks, iMrni;i), 140. 
Warrant) (»f title, 12S, 132. 

of (piality, 131. 

Wife, 

cont.act of, 01, 1 19, 100. 
portion of, 53. 

))roperty of. .51 — 07. 

Wills, 174, 294. 

changes by Justiniun, 191, 
conditions for valid, 183. 
eircct of adoption on, 187, 193. 

fapitts demiiiutio, 
193, 
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Wills — cont 

effect of marriage on, 183, 193. 
history of, 176. 

. incapacity as to, 178. 
invalidated, 184. 
in the time of dustinian, 181. 
nuncupative, 177, 180, 181, ltJ2. 
object of, 174. 
opening of, 182. 
of soldiers, 1 92, 
prtetorian, 177, 179. 
public written, 182. 


Wills — 

I requisites of , 1 83 — 184. 

I taking under, 179. 

! Witnesses of Wills, 1 78. 

I Women, adoption by, 43, 4.5, 261. 
as sureties, 148, 149, 260, 306. 
contracts of, 1.52, 1.53. 
tutelage of, .58, .59, 6.5. 

Writing, effect of on certain Con- 
tracts, 146. ^ 

when essential in contn^bts^^. 
Written contracts, history of, 121. 
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